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A New Look at Sentencing: Part I1.—In this 
second, and concluding, part of his article on sen- 
tencing, Richard A. McGee discusses and criti- 
cizes the so-called indeterminate sentence for con- 
victed felons committed to state prisons. He 
argues for its almost complete abandonment and 
a return of the term fixing and revocation func- 
tions to the judicial system. A proposed plan for 
the State of California is outlined which would 
call for the abolishment of California’s three pa- 
roling authorities; the imposition of definite sen- 
tences of 2 years or less by trial court judges with 
statutory provision for customary “good time” 
credits; the fixing of sentences longer than 2 years 
by trial judges, but subject to automatic review 
by a special panel of court of appeal justices. 
Postinstitutional supervision of released inmates 
would become the responsibility of local probation. 

Pre-Arrest Diversion: Victim Confrontation.— 
Under the authority of prosecutor’s discretion, 
the Columbus Night Prosecutor’s Program has 
developed a workable system of pre-arrest diver- 
sion of interpersonal disputes which result in 
criminal offenses, reports Professor John W. 
Palmer of Capital University Law School. During 
the latest fiscal year, approximately 6,000 criminal 
cases were diverted out of the criminal justice 
system prior to the participants’ being formally 
involved in the criminal process. In lieu of arrest- 
booking-trial, an administrative hearing is sched- 
uled between the parties based upon the concept 
of ‘“‘victim confrontation.” Less than 2 percent of 
the cases result in the filing of formal criminal 
charges, and less than 3 percent return on the 
same or similar conduct. In effect, the Program 
has been successful in assisting individuals who 
must come into contact with each other in the 


This Issue in Brief 


future to resolve their problems and avoid crimi- 
nal conduct. 


The Illegitimacy of Plea Bargaining.—Plea 
bargaining—the exchange of concessions between 
the defendant and the prosecutor, as well as the 
court at times—is basic to the present functioning 
of most criminal courts in this country. Recently, 
the National Advisory Commission on Criminal 
Justice Standards and Goals took the position that 
plea bargaining should be abolished. In this arti- 
cle, James M. Dean, U.S. probation officer in New 
York City, discusses the question of the legitimacy 
of plea bargaining, its operation, and legal status 
as reflected in recent Supreme Court decisions, 
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and concurs with the Commission’s position that 
it should be abolished. 


Probation and Parole Revocation: The Anom- 
aly of Divergent Procedures.—Parole and proba- 
tion revocation is a rapidly changing area of the 
criminal law. In his article H. Richmond Fisher 
explores the traditional theories upon which these 
_ forms of conditioned liberty are based. He then 
discusses the recent revocation guidelines pro- 
mulgated by the U.S. Board of Parole and the Ad- 
ministrative Office of the United States Courts 
pursuant to Morrissey v. Brewer and Gagnon v. 
Scarpelli. Finally, he suggests certain changes 
in the parole revocation proceedings that would 
more fully realize the fifth amendment mandate 
that no person be deprived of liberty without due 
process of law. 


The High Art of Staff Leadership.—The future 
of probation departments depends on what pro- 
bation administration communicates to its proba- 
tion officers, asserts Deputy Probation Officer 
Alan Leavitt of Los Angeles County. Administra- 
tion must reinforce, rather than ignore, positive 
and creative things probation officers are doing, 
he states, adding that only when held accountable 
for learning outcomes rather than teaching proc- 
esses can administration expect creative training 
and learning. The key, he concludes, lies within 
administration’s willingness to be innovative, 
rather than following standard operating proce- 
dure. 


The Failuré of a Token Economy.—The prob- 
lems encountered in attempting to establish a 
token economy in one ward of a maximum secu- 
rity psychiatric hospital are described by psychol- 
ogist D. Richard Laws. The failure of the pro- 
gram to develop into a viable treatment program 
was in large part due to the restrictive social set- 
ting in which it was developed, he asserts. De- 
ficiencies of the program in terms of patient se- 
lection, staff selection, use of paraprofessionals, 
and the role of the supervising psychologist are 
also discussed. 


Relationship Between Narcotic Addiction and 
Crime.—Arrest rates, a measure of criminal activ- 


ities, were studied longitudinally before and dur- 
ing heroin addiction in a group of New York 
City addicts, using police records. Dr. Paul Cush- 
man, Jr., of St. Luke’s Hospital reports that ar- 
rest rates rose swiftly and progressively after the 
start of addiction, with soaring rates of charges 
against the laws protecting property, persons and 
the dangerous drug statutes. During methadone 
treatment the sharp fall in arrest rates was pri- 
marily due to reduced charges in the same three 
categories of crime, he relates. The heroin users 
had significantly higher arrest rates than the 
controls; the arrest rates of the methadone 
treated patients approached but were still higher 
than the controls. 


The Cregier Outpost: A Therapeutic Response 
to the Juvenile Offender.—The Cregier Outpost 
—a nonresidential academic and behavioral social 
program for Black male parolees 15 to 18 years 
of age and residing on Chicago’s Westside—is 
described by its director, Dr. Guy A. Ruth. The 
Outpost was created as an educational alternative 
for those who were experiencing difficulty in re- 
integrating into school and community (a 40 to 
50 percent recidivism rate of Illinois parolees was 
indicative of that difficulty). The author reports 
that of the 135 youths enrolled between Septem- 
ber 1970 and January 1974, only 14 percent be- 
came recidivists. 


Mental Health and Humanization: The Mili- 
tary Approach to Penology.—Lt. Col. Edgar J. 
Habeck, MSC, and Major Thomas C. Bond, MC, 
examine the operation of the United States Disci- 
plinary Barracks at Fort Leavenworth, Kansas, 
and many of the programs instituted over the 
past few years which have been of definite benefit 
in improving the overall atmosphere in the insti- 
tution toward personal growth and humanization 
without jeopardizing custodial or security consid- 
erations. The authors discuss the unique charac- 
teristics of the Disciplinary Barracks staff which 
they feel contribute to the overall successful op- 
eration of the institution. It is stressed that the 
emphasis when working within large institutions 
should always be on institutional change as op- 
posed to personal change. 


All the articles appearing in this magazine are regarded as appropriate expressions 
of ideas worthy of thought but their publication is not to be taken as an endorsement 
by the editors or the federal probation office of the views set forth. The editors may or 
may not agree with the articles appearing in the magazine, but believe them in any 


case to be deserving of consideration. 
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A New Look at Sentencing 


Part II 


A Plan for Maximum Justice With Minimum Capriciousness 


By RICHARD A. MCGEE* 


é< UTHORITY to determine the sentence 
A should be vested in the trial judge... .’! 
We would add “subject to appellate re- 

view.” R.A.M. 

The so-called indeterminate sentence has been 
the center of debate and controversy since the ad- 
vent of the “Reformatory Movement” of the late 
19th century. There never has been an application 
of a truly indeterminate sentence in this country. 
Such a sentence theoretically would be one which 
has a minimum of zero and a maximum of natural 
life. Legislators have been unwilling to delegate 
such unlimited authority either to judges or to 
paroling authorities. The normal application of 
the concept has resulted instead in sentences with 
stated minima and maxima, leaving discretion 
within those limits partly to the sentencing judge 
and partly to a parole board in the executive 
branch of government. Such sentences would be 
more accurately named if they were called “indefi- 
nite’ sentences. For example, in one state the 
minimum prison term for forgery is 6 months and 
the maximum is 14 years. Certainly this provides 
great indeterminacy but there are stated limits. 
In some jurisdictions the sentencing judge within 
certain statutory limits may fix either the mini- 
mum or the maximum or both for a given defend- 
ant, but always at the same time leaving some 
room for the parole board to release him after 
the expiration of the minimum but not later than 
at the maximum. The great variability of these 
statutes from state to state is just another evi- 
dence of the general confusion about what sen- 
tences should be and who should have how much 
discretion in translating indefinite sentences into 
individualized ones. 

In the State of California an adult defendant 
convicted of armed robbery may be sentenced to 
prison for a term of 5 years to natural life. He 


*Mr. McGee is president of the American Justice In- 
stitute, Sacramento, California, and former director of 
corrections, and administrator of the Youth and Adult 
Corrections Agency, State of California. This is the con- 
cluding part of his article on sentencing. The first part 
appeared in the June 1974 issue of Federal Probation. 


is eligible for parole in one-third of the minimum 
term which in this case is 20 months, but he may 
not be discharged from State control in less than 
the 5-year minimum. The Adult Authority (parole 
board) has the responsibility for fixing a term at 
any period between 60 months and life, and may 
parole him at any time between 20 months and 
the term which the board fixes. Should the board 
fix the term at, let us say, 7 years it might parole 
him after 20 months but more probably at about 
48 months. He would then be under supervision 
for the remaining 36 months. The board also has 
the power to revoke his parole for cause and also 
to refix his term if it chooses to at a new number 
of years up to life. 

If the defendant is over 18 but under 21 years 
of age at the time of apprehension, the court has 
another alternative. He can commit him to the 
California Youth Authority where that board can 
release him at any time after his commitment and 
may not retain him under either institutional or 
parole jurisdiction after he reaches his 25th birth- 
date. 

If the defendant is an adult woman and is not 
committed to the Youth Authority under that act, 
there is still a third board of five Governor’s ap- 
pointees who exercise the same powers over 
women prisoners and parolees as the Adult Au- 
thority has over the men. 


Arguments for Change in California’s 
Sentencing System 


California’s so-called Indeterminate Sentence 
Law for adult persons convicted of felonies and 
committed to prison (State Department of Cor- 
rections) was enacted in 1917. It was and still is 
a subject of controversy for several reasons. It 
was and is considered by many trial court judges 
as an executive invasion of judicial prerogatives. 
It has been looked upon by others as an unjusti- 
fiable delegation of broad discretionary power to 
a lay executive board without the protections of 


1 Sentencing Alternatives and Procedures, p. 43, American Bar As- 
sociation, 1967. 
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due process or the right of appeal to higher judi- 
cial authority. From another viewpoint, those who 
espouse long periods of incapacitation for con- 
victed felons have often been critical of parole 
boards for releasing to parole supervision prison- 
ers who later commit new crimes. 

On the other hand, others contend that lay 
parole boards are so vulnerable to political criti- 
cism that they tend to err in the direction of ex- 
cessive conservatism by keeping many prisoners 
longer than is just or necessary. Some also argue 
that parole boards are inconsistent from time to 
time dependent upon instructions from the politi- 
cal appointing power. 

Prisoners and their families as well as prison 
administrators complain that the uncertainty 
about release date expectations is damaging to 
institution morale and also militates against job 
and family planning for the period after release 
to community living. 

The indeterminate sentence is currently under 
attack all over the world wherever it has been in 
use. For example, Denmark which adopted it 
many years ago aS a progressive measure has 
recently repealed it. 

What then have been the historical arguments 
for prison sentence indeterminacy? 

It has been contended by some that trial court 
judges generally do not want the time fixing com- 
ponent of sentencing returned to them; first, be- 
cause of the alleged workload, and second, because 
the opportunity to pass this onerous responsi- 
bility over to a State parole board relieves them 
of making this decision under public scrutiny and 
of dealing with an added set of pressures inherent 
in the sentence and plea negotiation process. 

It has been held with some logic also that if a 
defendant is to be kept in prison for a substantial 
period of time, like 5 years or more, that it is 
virtually impossible for the sentencing authority 
to make a valid judgment so far in advance as to 
the person’s readiness for release and the degree 
of tolerance the public might have at that time 
for his or her return to a free community. The 
trouble with this argument is twofold. More than 
half of all prison inmates released in any given 
year tend to have served from 6 to 30 months in 
California, and in some states half of them serve 
less than 18 months before first release. Further- 
more, studies indicate that the capacity of a pa- 
role board to predict future behavior is no better 
after 5 years incarceration than it is after 5 


weeks. We have been assuming a “state of the 
art” which simply does not exist. 

Another kind of argument for indeterminacy in 
sentencing was based on the now discredited 
medical analogy or “medical model” as a basis 
for correctional treatment. This assumed that the 
sentenced criminal was “sick” and needed “treat- 
ment,” and hence, should be turned over to pro- 
fessional “treaters’” who would be empowered to 
release the ‘‘patient’”’ when well enough to be re- 
turned, at least tentatively, to the free commu- 
nity. The assumption that the state of the art of 
treating social deviants had or has now advanced 
far enough to support this thesis is without scien- 
tific foundation. It is also common to overlook the 
fact that the parole authority is not the agency 
which does the “treating.” Further, we have 
known for a long time that as a general rule 
“checkwriters” and “car thieves” are the worst 
backsliders and that murderers and armed rob- 
bers are least likely to repeat. Pursuing this logic, 
based on the “medical model,” since a bank robber 
is easier to “cure” than an NSF checkwriter, one 
should expect to release the robber earlier than 
the checkwriter. In terms of simple justice and 
concepts of public protection even the most irra- 
tional amongst us would be unlikely to accept such 
an idea. 

The needs of defendants for treatment and re- 
habilitation appear to be losing their appeal as 
the rationale for imposing prison sentences. This 
does not mean that under any other rationale for 
sentencing the idea of rehabilitation or social re- 
integration should be abandoned—dquite the con- 
trary! What it does mean though is that such 
rehabilitative measures and education programs 
as are possible should be applied within the frame- 
work of a criminal law which is intended pri- 
marily to protect the public by preventing crime 
and enhancing respect for the law, and that a 
sentence to a prison term should not be justified 
on the ground that it is of itself a rehabilitative 
measure. 

The only valid argument remaining for inde- 
terminacy in sentencing felony defendants lies 
in the obvious injustices and inconsistencies grow- 
ing out of excessive disparities in the sentencing 
practices of a multiplicity of judges in a jurisdic- 
tion administering the same laws and using com- 
mon correctional institutions and prisons. The 
pejorative terms “hanging judge” and “soft- 
headed judge” both make the same point. This 
phenomenon is not a theoretical assumption. The 
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bibliographical references contained elsewhere in 
this article are replete with supporting data and 
examples of gross disparities in sentences. This 
is a particularly difficult problem where the stat- 
utes permit discretion in length of sentence rang- 
ing sometimes from a few months to life. Where 
the statutory limits of sentences are short, as in 
those authorized for misdemeanants, irrational 
disparities still exist but do not present so serious 
a problem, either in terms of equal justice or in 
our concepts of fairness and reasonable consist- 
ency. 

On the other hand, flexibility and judicial dis- 
cretion must be preserved within prescribed 
limits because the variables of personalities, in- 
tent, circumstances, and environment are simply 
too complex for statutory definition. There must 
always be room for some latitude for reasonable 
variations around a norm because of factors of 
mitigation or aggravation surrounding the of- 


2 It should be noted parenthetically that a small percentage of con- 
victed felons are mentally and emotionally disordered persons who are 
dangerous and assaultive. In any alternative scheme this problem must 
be recognized and special provisions made for it in the law. 


FELONY 


TABLE 1 


CALIFORNIA 


fense. The problem is not judicial discretion but 
the misuse or inconsistent use of it. A remedy 
must be sought which will provide for differences 
of circumstances, intent, personality, and degree 
of social damage while still observing the basic 
requirements of fairness and consistency. 

In light of contemporary experience the histori- 
cal arguments for indeterminacy in sentencing 
have little appeal except as a means of counter- 
acting the disparity problem. Furthermore, it 
probably has been much overrated anyway when 
one looks at the totality of sentencing because at 
this writing, in California, it only applies to less 
than 8,000 felony sentences a year out of 49,000. 
The whole sentencing and releasing function is 
in need of constant monitoring and judicial over- 
sight. The judicial system is uniquely equipped to 
manage the decision-making process in accord- 
ance with law, if an appropriate system were 
established to control capriciousness in subjective 
sentencing judgments. If judges are not social 
scientists, we submit that most parole board mem- 
bers are not either and even where some of them 
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are, there is no evidence that their decisions on 
balance are more wise and appropriate than those 
of judges. . 

The brief analysis of system load shown in 
tables I and II reveals quite clearly that the por- 
tion of sentence determinations made by anyone 
other than a court is statistically miniscule in- 
deed, even now in California with its long estab- 
lished indeterminate sentence laws for adult de- 
fendants committed to State institutions, and the 
still smaller number committed under the Youth 
Authority Act of 1941. 

It seems abundantly clear that our lawmakers 
have been willing to allow sentencing judges to 
use their own discretion as long as they were not 
free to impose extremely long prison sentences. 
For example, jail sentences of less than a year for 
misdemeanants; probation with or without jail 
for most felons. But in the case of felons sent to 
State prison to serve statutory terms from 6 
months to life, the sentencing judge loses jurisdic- 
tion to a politically appointed lay parole board 
which has tended to deliberate in private and far 


TABLE 2 


away in both time and space from the seat of the 
original trial. 

The delegation of this extraordinary discretion- 
ary power to a lay administrative body (a parole 
board) in the executive branch of government is 
now more open to question than ever before. 
Under American concepts of fairness and due 
process, and in view of the present trends of 
higher court decisions, one can confidently predict 
more and more judicial intervention in a system 
that permits a nonjudicial board in the executive 
branch to exercise this kind and degree of discre- 
tionary power over other human beings without 
judicial review. The system is being revised now 
chiefly by the appellate courts on an unplanned, 
piecemeal basis. Jt seems far more rational to plan 
a new system to be installed by legislative enact- 
ment. Furthermore, any new sentencing plan 
established entirely within the framework of the 
State judicial system should provide for some 
degree of oversight of the sentencing of all de- 
fendants, not just those few committed to State 
facilities. 
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Major Elements of a Revised Sentencing 
Plan for California 


I. All powers*® of sentencing convicted crimi- 
nals, including length of confinement, release to 
community supervision, and revocation of such 
releases is placed by statute under the direct pur- 
view and control of the State’s judicial system. 

II. The management of State prisons and cor- 
rectional schools is retained in the executive 
branch within the State Department of Correc- 
tional Services. 

III. The management of agencies responsible 
for the supervision and control of persons placed 
on probation or conditionally released from State 
penal or correctional institutions is placed in the 
executive branch, but this group of functions 
would be unified at the local level. Whether the 
organizational structure is State, county, or re- 
gional is irrelevant to the basic plan except that 
if administered by local governments the State 
would set standards and contribute to fiscal sup- 
port. 

IV. All sentencing, term fixing, releasing, dis- 
charging, and revoking of releases is done by trial 
court judges subject to law and to standards, 
guidelines and review by a special division of the 
State Court of Appeal. (See Section X, p. 8.) 

V. The sentencing structure or table of sanc- 
tions in the statutes is revised by the Legislature 
as follows: a modification of the concept advanced 
by the Model Penal Code (American Law Insti- 
tute) of classifying offenses into a limited number 
of categories or degrees on an ascending scale of 
severity is adopted. There are infractions for 
which the penalties do not include the possibility 
of imprisonment, but are punishable by fines and 
other sanctions, such as cancellation of licenses. 
Misdemeanors are of two degrees. The maximum 
penalty for a second degree misdemeanor is 6 
months in jail and 1 year in jail for those of the 
first degree. Felonies are divided into five degrees 
with minimum and maximum penalties as follows: 

5th degree—3 months to 3 years. These in most cases 
may be reduced to misdemeanors of the first degree in 
the discretion of the court. 

4th degree—6 months to 5 years. 

3rd degree—12 months to 12 years. 

2nd degree—18 months to 20 years. 


1st degree—7 years up to life, or death if the law 
permits. 


The statutory maximums are left relatively 


3 The constitutional power of executive clemency vested in the Gov- 
ernor and the administration of statutory good behavior credits for 
sentenced prisoners would be excepted. 

4 Twenty-four months is an arbitrary figure which is near the 
national average length of stay before first release. 


high to provide considerable latitude to the court 
to deal with demonstrably dangerous persons and 
professional criminals. 

Only the most heinous crimes, such as first de- 
gree murder, kidnapping with bodily harm, air- 
plane hijacking, and treason would be included 
in the first degree classification. 

Other felonies, of which there are several hun- 
dred defined in the present code, would be classi- 
fied in the other four degrees, depending upon the 
Legislature’s judgment of the degree of the sever- 
ity of each. 

Probation would be permitted in the discretion 
of the court in all felonies except those of the first 
degree. 

“Good time” credits would be provided at the 
rate of 5 days a month off for that part of any 
sentence imposed which is more than the statu- 
tory minimum in 5th degree felonies and simi- 
larly 6 days for 4th degree, 7 days for 3rd degree, 
8 days for 2nd degree, and 10 days for Ist degree. 
The administration of good conduct credits is 
the responsibility of the director of correctional 
services. 

VI. The trial court judge will fix each defend- 
ant’s sentence subject to conditions set forth be- 
low. 

In the case of 5th degree felons treated as mis- 
demeanants commitment to the county jail shall 
be only as a condition of probation so that the 
court can retain jurisdiction to (a) insure post- 
release supervision and (b) to eliminate the need 
for local parole boards which have proven gen- 
erally ineffective and are wholly inoperative in 
some counties. 

In those cases in which the judge chooses to 
commit the defendant to the custody of the State 
Department of Corrections this decision would be 
subject to certain limitations, including guide- 
lines, reporting, and appellate review as set forth 
in this plan. 

VII. All legal sentences providing for commit- 
ment to the State Department of Corrections are 
divided into three classes. 

Class A sentences are those in which the pre- 
scribed period of incarceration in a State facility 
is in excess of 24 months.* These would be subject 
to automatic review by the Sentence Review Di- 
vision of the Court of Appeals. 

Class B sentences are those in which the time 
prescribed is 24 months or less. These sentences 
would not be reviewable except in very exceptional 
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cases and solely at the discretion of the Sentence 
Review Court. 

Class C sentences are those in which the trial 
court judge chooses to place the defendant on pro- 
bation, but provides that as one of the conditions 
of that sentence he would spend not less than 6 
months nor more than 12 months in the custody 
of the State Department of Corrections. This al- 
ternative is suggested to relieve the county jails 
and to discourage long periods of confinement in 
such facilities. 

VIII. Postinstitutional supervision is automatic 
as provided by law. 

Since under this system there would be no dis- 
cretionary parole, and since most releasees from 
prison and similar correctional facilities require 
the kind of guidance and supervision convention- 
ally provided for probationers and parolees, the 
following provisions are made: 

(1) At the expiration of any sentence described 
above as Classes A, B, or C less good conduct 
credits, the offender would be released from cus- 


tody mandatorily and referred to the probation 


department in the jurisdiction in which he (or 
she) expects to live. He would be treated there- 
after just as if he were on probation from the 
superior court in that county. Such release would 
be mandatory but continued probationary free- 
dom would be conditional upon good behavior. 

(2) In case of a Class A sentence the offender 
would be subject to 3 years of probationary super- 
vision unless the sentence was life, in which case 
he would be subject to supervision for life, unless 
discharged sooner by the SRDCA. 

(3) In Class B sentences the offender would be 
on probation for 18 months. 

(4) In Class C sentences the period of postinsti- 
tutional supervision would be determined by the 
court at the time of sentence. 

IX. Revocation of mandatory release and dis- 
charge from sentence are functions of superior 
court judges. 

In the event the releasee should violate the con- 
ditions of his release, the court would be em- 
powered after a hearing to recommit him to the 
Department of Corrections to serve out all or any 
part of the unexpired sentence. 

Should the releasee be convicted of a new crime 
during the period of postinstitutional supervision, 
his instant sentence would stop running and the 
sentencing court could decide whether the unex- 
pired part of the original sentence should be 
served concurrently or consecutively and whether, 


if consecutively, that portion of the old sentence 
should be served in an institution or under pro- 
bationary supervision. 

In the event a sentenced person completes the 
time and conduct conditions of his sentence the 
administrative agency having custody and con- 
trol of the person would be required to report to 
the appropriate superior court for final discharge. 

The probation department having supervision 
of any releasee who is serving a Class A sentence 
should also be empowered to recommend to the 
court a reduction in the statutory period of post- 
institutional supervision after 2 years of clean 
conduct and if the judge concurs, he could issue a 
final discharge after 24 months following release 
from the Department of Corrections facility. 

X. A State Sentence Review Court is established 
as a special division of the present State Court of 
Appeal. 

It will have five members who will be assigned 
from time to time by the Chief Justice of the 
State Supreme Court. It will have general and 
specific powers of oversight over the sentencing 
function of all courts with criminal jurisdiction 
in the State as set forth in the statute. 

XI. Selection and Tenure of SRDCA Members. 

Five additional Court of Appeal justices would 
be authorized by the Legislature and appointed in 
the same manner as now provided. It would then 
become the duty of the Chief Justice of the State 
Supreme Court to assign any five members of the 
total court (some 60 justices) to constitute a 
special division of the Court to be known as the 
Sentence Review Division of the Court of Appeal 
(hereafter referred to as the SRDCA). In select- 
ing these justices the Chief Justice should be re- 
quired to examine the qualifications of each candi- 
date to assure himself that he was well-grounded 
in the criminal] law and that he had had at least 5 
years of judicial experience. In addition, the Chief 
Justice should assure himself that the candidate 
had an interest in and an appreciation of the 
dynamics of human behavior. 

Each justice so assigned would be required to 
serve at least 1 year before reassignment and any 
justice assigned to the Sentence Review Division 
would be reassigned to the regular court not less 
often than once in 4 years. This should make the 
assignment more attractive to the justices and 
should serve to prevent the Division from becom- 
ing stale, remote, and overly specialized. 

XII. Duties and Jurisdiction of the Sentence 
Review Division of the Court of Appeal. 
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The duties and jurisdiction of the Sentence Re- 
view Division of the Court of Appeal would be 
as follows: 

(1) Establish sentencing guidelines for all per- 
sons charged with and convicted of felonies. It 
would also be empowered to publish guides and 
advice for the disposition of nonfelony classes of 
defendants. These guidelines should be formulated 
and published for more detailed guidance of trial 
court judges than is practical or desirable in the 
statutes. Furthermore, these guidelines should be 
subject to frequent review and revision to reflect 
changes in the law, and the lessons of contem- 
porary experience. 

(2) Require that every sentence imposed upon 
an adult felon in a superior court of California be 
reported to a central State agency and that this 
information be kept current and made available 
to the SRDCA at such times and in such form as 
it may require (this function might be contracted 
to the Bureau of Criminal Statistics of the De- 
partment of Justice). 

(3) Each case® in which a trial judge imposes 
a Class A sentence calling for a period of incar- 
ceration in excess of 24 months would be reported 
immediately and directly to the Sentence Review 
Division of the Court of Appeal for its review. 
The SRDCA would be required to respond in each 
case as promptly as possible and in no case in 
less than 3 months from the time the trial court 
judge pronounced the sentence. It would have the 
power to affirm the sentence imposed or alter it 
by increasing or decreasing it. 

Should the SRDCA choose to increase any 
sentence imposed by a trial judge, the defendant 
would be entitled to a hearing and to be repre- 
sented by counsel. 

In cases in which the SRDCA might choose to 
affirm without change or to decrease a sentence, 
any interested party including the district at- 
torney, the victim or his representative, or the 
Department of Corrections would be entitled to 
apply for a hearing on the question of recon- 
sideration. The SRDCA would have the option to 
hear or not to hear oral arguments in any such 
case, but would review and take into considera- 
tion any written communications and arguments. 

Except for life sentences, all cases which are 

5 The enabling statute should make it clear that appeals of con- 
victions based on constitutional, procedural, or factual matters would 
continue to be processed in the conventional manner and not through 
bar ag gg are not indeterminate in the sense of present 
statutes, but in view of probable changes over substantial periods of 


time the possibility of release should be kept open as a measure of 
human compassion and of other issues of public interest. 


affirmed by the SRDCA at periods in excess of 4 
years should be reviewed annually by the SRDCA 
after the fourth year to determine whether or not 
an earlier release should be authorized.® 

In each case of a person serving a life sentence 
the SRDCA would cause a review to be made not 
less often than each 2 years after the seventh year 
to determine whether or not the defendant (pris- 
oner) should be released to probationary super- 
vision. 

(4) In all cases in which the trial court imposes 
a Class B sentence (24 months or less) such sen- 
tence would be reported mandatorily to the 
SRDCA but it would not be reviewed unless there 
was an application for an appeal in which case the 
SRDCA might or might not choose to review the 
case. The policy of the Legislature should be ex- 
pressed in the statute that such reviews of Class 
B sentences would not be entertained by the court 
except in the most exceptional cases of injustice 
to the defendant or disregard of the public in- 
terest. 

(5) All Class C sentences would be reported to 
the SRDCA for information purposes, but would 
not be subject to review on a case-by-case basis 
and would be treated like all other probationary 
sentences. 

(6) The SRDCA would be required to review 
all applications for executive clemency and advise 
the Governor concerning each case. 

XIV. Administrative Organization 
SRDCA. 

(1) The Chief Justice would designate one of 
the members as Chairman of the SRDCA who 
would be the Presiding Justice and the Chief Ex- 
ecutive of the Division. 

(2) The SRDCA would be authorized to em- 
ploy an executive secretary to serve as the admin- 
istrative head of all necessary staff of the Division. 
The present staff of the Adult Authority, the 
Women’s Board and special board personnel of 
the Youth Authority would be transferred as 
needed to the SRDCA or to the Department of 
Corrections without loss of tenure or class in the 
civil service. 

The SRDCA would be empowered to employ 
such professional correctional staff and legal per- 
sonnel as required, including hearing officers to 
preside at such hearings as are provided by law. 

(3) The SRDCA would be required to prepare 
and justify its budget separate from the Court of 
Appeal generally. 

XV. The present State paroling authorities and 


of the 
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county parole boards are abolished on the effective 
date of the Act. (The State Boards are: the Adult 
Authority [nine members]; the Women’s Board 
of Prison Terms and Paroles [five members] ; and 
the Youth Authority Board [seven members].) 

XVI. The indeterminate sentence and related 
statutes are repealed. 

The Youth Authority Act insofar as it affects 
criminal court commitments between ages 18 and 
21 is repealed and replaced by a new Youth Cor- 
rections Act under which all sentencing, releasing, 
and revocation functions are administered by the 
judicial system just as provided for other adults 
except for probable changes in the table of sanc- 
tions. 

XVII. Transition from the Present State Parole 
System to the New. 

All prisoners confined in the Department of 
Corrections institutions and criminal court cases 
under the jurisdiction of the Youth Authority on 
the effective date of this Act, whose parole release 
dates had been fixed previously by the State pa- 
role board would be released on those dates. 

All others would have their release dates set by 
the new SRDCA as soon as feasible, but not later 
than 6 months after the effective date of the Act. 

All releasees who were not finally discharged 
because of expiration of term under the old law 
would become the supervisorial charges of the 
relevant county probation departments and the 
superior courts. 

Prisoners sentenced to or confined in the State 
prisons under the old law before the effective date 
of the new law would be subject to the minimum 
terms and parole eligibility provisions of the stat- 
utes under which they were convicted and sen- 
tenced. 

All parolees in active parole status on the effec- 
tive date of the new Act would continue under the 
supervision of State parole agents for a period of 
time. It would be the duty of the State Director 
of Corrections to begin the orderly transfer of the 
parole caseloads to county probation departments 
and to phase out the State parole service field 
staffs over a period not to exceed 2 years.’ 

Violations committed by parolees who had been 
committed under the old law would be reported 
to the appropriate superior courts who would 
have the same powers of recommitment to insti- 


7 An alternative might be to retain the State Division of Parole 
without transferring the postinstitution supervision to the counties. 
Or the State parole agents might retain jurisdiction in some counties 
and not in others depending on the adequacy of the county probation 
departments. 


tutions as the State parole authorities had had 
under the old law. 

All such recommitments would be reported to 
the SRDCA with recommendations. The SRDCA 
could accept or modify the superior courts’ recom- 
mendations and fix a release date and a period of 
postinstitutional supervision. These actions would 
be as consistent as possible with the provisions 
and intent of the new law. 


General Commentary 


The plan outlined above is only in skeleton 
form, and if it were to be adopted in principle, 
there are many additional points which would 
have to be covered in the drafting of the statute. 
For example, the question of multiple-count sen- 
tences and of extended terms for dangerous per- 
sons is not addressed. Neither are the details of 
a new Youth Corrections Act delineated. 

On the question of the relative cost of this ad- 
ministrative structure as opposed to the present, 
this would, of course, require detailed analysis. 
It should be obvious, however, that a substantial 
budgetary saving could be effected by substituting 
a five-member court for 21 members of three pa- 
role boards. Furthermore, the caseload as com- 
pared to that of the present boards would be re- 
duced by 40 percent to 50 percent, because of 
dropping the short sentences. In addition, the new 
court decisions calling for more “court-like” due 
process in parole hearings are vastly increasing 
the current costs of the parole decision-making 
function involving both releases and revocations. 
The fiscal effects of the changes proposed in this 
plan need to be analyzed in detail. 

The further question of placing an additional 
load on the trial courts should be studied in detail, 
but let it be pointed out that these courts are al- 
ready passing sentences in the first instance by 
committing about 5,000 cases to the prisons and 
about 1,500 young adults to the Youth Authority 
each year. It would not consume any appreciable 
additional effort for the judges at that point to 
state the amount of time to be served for the short 
sentences and to fix time to be served for the long 
sentences (over 24 months) subject to review by 
the SRDCA. 

The additional court load which might be an- 
ticipated would no doubt come principally from 
the revocation processes. This would probably 
amount to no more than one-fourth of those re- 
leased or one-fourth of about 8,000 cases or 2,000 
cases a year. This number of revocation hearings 
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distributed over all of the courts of the State 
would be negligible in relationship to the huge 
probation caseload which is already their respon- 
sibility (some 200,000 Statewide). 

From the standpoint of meeting the growing 
requirements for due process, as_ previously 
stated, the courts are equipped in a unique fashion 
to deal with this function. The defense attorneys 
are involved at the time of sentence in any event. 
There would be no need for them to be involved 
at the time of release from institutions because 
this is automatic. They would be entitled to ap- 
pear at revocation hearings just as they are now 
in the case of probation revocations. 

The proposed system outlined herein overcomes 
the problem of lack of representation ; it addresses 
the problem of disparity in the imposition of long 
sentences. It also provides for revocation hearings 
to take place in the communities where the viola- 
tions occur. Perhaps most important of all it pro- 
vides for continuing judicial supervision of the 
sentencing function by a higher court operating 
on a Statewide basis. 

It should be pointed out that the arbitrary 
point of division of 24 months between short 
sentences and long sentences is suggested because 
over the years this has been about the midpoint 
of time served before release throughout the 
United States. This arbitrary division point might 
be moved upward or downward slightly without 
destroying the workability of the system. 

The periods of postinstitutional supervision 
suggested are arbitrary also but are based on con- 
siderable empirical knowledge with respect to the 
probabilities of violation after release. 

It should be noted here, too, that the entire sys- 
tem avoids entirely the concept of parole decision- 
making as an administrative function, and even 
discards the use of the word ‘“‘parole.’”’ Confusion 
between the words “parole” and “probation” has 
been annoying to both professionals and laymen, 
and further, the terms “‘parole” and “‘parolee”’ are 
more pejorative in the public mind than “proba- 
tion” and “probationer.” Under the new system 
all offenders under community supervision are 
simply probationers. 

The responsibility for all decisions concerned 
directly with the confinement or liberty of con- 
victed felony defendants is given to the judicial 
system while retaining the operational functions 


in the executive branch. It also follows the na- 
tional trend of transferring most of the opera- 
tional functions except for the central State pris- 
ons to local communities. 

The issue of the shared costs between the State 
and the counties is not addressed in detail in this 
statement, but it must be assumed that State gov- 
ernment would bear a fair share of the fiscal 
burden and would be empowered to establish 
standards for the control, supervision and man- 
agement, not only of the postinstitutional State 
cases but of all other offenders in detention, and 
under local sentence or supervision. 

Even if the present system of financing the 
State and county correctional functions is re- 
tained, this would not make the above alternatives 
inoperative. Financing represents a continuing 
problem in any case. The struggle between State 
and county governments over who should pay for 
what portion of the costs of the correctional sys- 
tem should be faced and settled by the Legislature. 
It might be argued that the entire cost be borne 
by the State, inasmuch as the laws are made by 
the State Legislature, and the superior and appel- 
late courts are in fact State courts. The question 
of financing correctional services is admittedly 
complex, but it is not more insolvable than the 
financing of the public schools, mental health 
services, or any other set of related functions for 
which both State and local governments have a 
responsibility. 

Finally, the sheer volume of writings, confer- 
ences, and court decisions on issues surrounding 
the sentencing of criminal defendants should be 
reason enough to justify some inventive thinking 
aimed at finding alternative approaches to the 
problem. Most commentators on the subject point 
out the inequities, injustices and ineffectiveness 
of present practice. Few of them offer more than 
bandaid or palliative solutions. 

The proposals put forth in this plan will be 
viewed as radical by some and as a step backward 
by others. However it may be viewed, it is not 
suggested to make the system either more puni- 
tive or more lenient. Its prime purpose is to bring 
order where there is no order and to devise a 
system for sentencing which can more nearly ap- 
proximate the ideal of “Equal Justice under the 
Law.” 
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criminal process is only one of a number 

of society’s methods of dealing with anti- 
social conduct and that in many cases it may not 
be in the best interests of either society or the ac- 
cused to pursue that process under the particular 
circumstances.”’! 

An example of this increasing awareness is re- 
flected by the fact that communities in the United 
States are currently working toward establishing 
pretrial diversion programs in their criminal jus- 
tice systems.- Typically, these are programs 
which provide community supervision of individ- 
uals who have been arrested (usually for mis- 
demeanor or first felony offenses) but who would 
benefit more by not going completely through “‘the 
system” and possibly to prison. Instead, at the 
time of arraignment these individuals are di- 
verted from the process of criminal prosecution 
and allowed to participate in a supervised pro- 
gram in the community. This might include get- 
ting a job, attending school or college, or arrang- 
ing for further job training. The criminal 
prosecution is suspended for a specified period of 
time until the individual either successfully com- 
pletes his program and is demonstrating a lawful 
life style—in which case the charges against him 
are dismissed—or until he fails to live up to his 
agreement or gets into further trouble—in which 
case he may be immediately removed from the 
program and the criminal prosecution resumed. 

Such a proposal for pretrial diversion in the 
Federal courts has recently received nonpartisan 
support in the form of The Community Super- 
vision and Services Act.* In recognition and sup- 
port of this Act, and other similar local programs, 
the American Bar Association has in the past 


r4 IS increasing awareness that the 


* The author wishes to express appreciation for the assistance in 
the preparation of this article by Mrs. Jeannie Collins, research as- 
sociate. 

1 American Bar Association Project on Standards for Criminal Jus- 
tice: Standards Relating to the Prosecution Function and the Defense 
Function, p. 246 (1971). 

2 See: Hearings before the Subcommittee on National Penitent aries, 
of the Committee on the Judiciary, United States Senate, 93rd Con- 
gress, Ist Session, March 27, 1973, on S. 798, The Community Super- 
vision and Services Act. 

3S. 798, 93rd Congress, Ist Session. 

4 For the beginnings of this project, see Informational Bulletin No. 
13, July 1972 (Rev. January 1973), of the Commission on Correctional 
Facilities and Services of the American Bar Association. 

5 See Miller, The Closed Door, National Technical Information Serv- 
ice, 5285 Port Royal Road, Springfield, Virginia, (PB 207-680), price 
$6.75. 


year not only endorsed the Act, but has estab- 
lished a National Pre-Trial Diversion Service 
Centert with the express purpose of stimulating 
pretrial diversion programs and acting as a clear- 
inghouse for gathering data on the progress, 
problems, and measures of success for pretrial 
diversion programs. 

The ABA standards regarding the prosecution 
and defense functions cited above acknowledge 
that a prosecutor should have the responsibility 
to decide whether or not formal criminal proceed- 
ings should be instituted against a defendant. 
Even in the case of a pretrial diversion program 
this decision frequently is made only after the in- 
dividual has been taken to the police station after 


_he has been arrested and either posted or failed 


to meet bail. 

Although it is commendable that in many cases 
prosecutors do exercise their discretion and re- 
fuse to institute formal criminal proceedings, it 
is not enough. In many such cases people are ar- 
rested, fingerprinted, and detained for varying 
periods of time, with disastrous social and eco- 
nomic results. 

They obtain a criminal arrest record, may lose 
their jobs or the ability to secure future employ- 
ment, and suffer the psychological and social 
stigma that often accompanies such an incident, 
even if the charge is pursued no further or if 
there is no conviction.® 

The type of situation which results in a crim- 
inal arrest record where it seems most unfortu- 
nate is the minor interpersonal dispute which 
results in an assault and battery, menacing 
threats, or larceny. Often such a dispute will 
stem from a tense family situation, a neighbor- 
hood squabble, a misunderstanding between 
friends, the breakup of a love affair, or a dis- 
agreement between landlord and tenant. 

The kind of diversion that is needed, then, is 
more than pretrial diversion. Instead, what is 
needed is prearrest diversion; a program which 
allows the disputants to confront each other and 
work out the problem in a controlled setting 
could do much to alleviate the unfortunate prob- 
lems resulting from an arrest. 
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Prosecutors and police in Columbus, Ohio, are 
currently cooperating in such a program of pre- 
arrest diversion, known as the Columbus Night 
Prosecutor’s Program. Under the Columbus plan 
the police and the prosecutor have an alternative 
to arrest and formal prosecution which has had 
the dramatic effect of reducing markedly the 
number of crimes arising from interpersonal dis- 
putes which find their way into the courtroom. 

In Columbus, when the police or the prosecutor 
are faced with a situation which involves certain 
types of criminal activity arising from an inter- 
personal dispute, it is within the discretion of 
the prosecutor to authorize the filing of an affi- 
davit against the person involved or to divert the 
dispute to an administrative process within the 
office of the prosecutor. 

It is through the process of an administrative 
hearing between the disputants that the Columbus 
City Prosecutor is able to more effectively evaluate 
the situation and more appropriately exercise his 
discretion. 

The Columbus prearrest diversion program 
was created in the fall of 1971 by Columbus City 
Attorney James Hughes and the author, a profes- 
sor at Capital University Law School in Colum- 
bus. 

The scope and direction of the program reflected 
the author’s activities during the past several 
years in the field of corrections. It was felt that in 
reality the most effective means of avoiding the 
problems associated with corrections was to pre- 
vent certain types of “offenders” from getting 
into the system altogether. Further, by attempt- 
ing to resolve or identify basic human problems 
at an early stage, one could hopefully avoid the 
escalation principle which makes minor disputes 
culminate in a serious felony. Hence, in Colum- 
bus, opportunity was presented to advance this 
“early stage” to a point of time prior to arrest. 
In sum, recognition of the problems of corrections 
plus the recognition of the social and economic 
effects of an arrest cannot be overestimated in 
understanding the philosophy of the Night Pros- 
ecutor Program. 

Consequently, several objectives were foremost 
in mind in establishing the goals of the program. 
These included: (1) To develop a procedure which 
would be able to rapidly and fairly dispense jus- 
tice to citizens of Columbus who become involved 
with minor criminal conduct; (2) to eliminate 
one of the burdens on the criminal justice system 
by reducing the number of criminal cases which 


cause a backlog in the courts; (3) to ease commu- 
nity and interpersonal tensions by helping the 
parties involved find equitable solutions to their 
problems without resorting to a criminal remedy; 
(4) to provide a public agency forum for the 
working poor during hours which would not in- 
terfere with their employment; and (5) to re- 
move the stigma of having an arrest record aris- 
ing from minor interpersonal disputes. 

The jurisdiction of the Night Prosecutor’s Pro- 
gram involves primarily interpersonal disputes 
in which there is a continuing relationship. Most, 
if not all, of these disputes do not occur in the 
presence of a police officer, nor where a warrant- 
less arrest is justified. 

Consequently, these disputes enter the criminal 
justice system by private citizens coming to the 
police station to “file an affidavit.” 

Prior to November 1971, almost all such cases 
resulted in an affidavit’s being filed, and a warrant 
issued. The waste of economic assets and man- 
power resulting from such a procedure is evi- 
denced by the estimated cost of $200 everytime a 
warrant is served, an arrest occurs, and an initial 
appearance is made before a judge. The cost of 
bond money, the arrest record, family break- 
downs, and other social costs cannot be estimated, 
but it is enormous. 

As first conceived, five law professors at Capi- 
tal University Law School, in Columbus, Ohio, 
were utilized as the night prosecutor, one for each 
evening of the week. Hours scheduled were 6:00 
p.m. to 10:00 p.m., in order to accommodate the 
working poor and provide a forum which would 
not conflict with their employment. Further, eve- 
ning office hours did not add to the typical con- 
gestion of a criminal court. 

Law students were invited to participate in 
the program, first as observers, and then as active 
participants. 

The diversionary aspect of the program was as 
follows: Whenever a private citizen came to the 
office to “file a warrant,” he was diverted into the 
Night Prosecutor’s Program. In lieu of an affida- 
vit’s being prepared, signed, and filed with the 
clerk of courts, a complaint was taken and an ad- 
ministrative hearing scheduled for a time certain 
approximately 1 week later. ‘(he complainant was 
told to appear at the hearing with his “witnesses.” 
Notice was sent to the person accused, notifying 
him that a complaint had been made against him, 
the basic charges, and that the matter would be 
heard at the time indicated. All such hearings 


he; 
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were scheduled in one-half hour blocks, beginning 
at 6:00 p.m. 

Soon it was discovered that many of the work- 
ing poor had night jobs, making it inconvenient 
for them to appear during the evenings. 

Also, it became evident that few of the disputes 
involved questions of law. Thus, the hearing 
could be presided over by a law student, with the 
attorney night prosecutor acting as a consulting 
supervisor. 

During this initial period of the program, from 
November 1971 to September 1972, approxi- 
mately 1,000 hearings were scheduled. All but ap- 
proximatey 20 disputes were resolved without the 
necessity of formal criminal charges being filed. 

The results of this initial program were so fa- 
vorable that a decision was made to expand the 
program, both in time and manpower. Application 
was made to LEAA and approved. The expanded 
program, funded by approximately $80,000, began 
in September 1972. 

Under the new program, five law students were 
utilized as hearing officers for each session, which 
was expanded to include Saturday mornings. Sat- 
urday mornings were added to accommodate those 
disputants who worked during the evenings. In 
addition, law students were utilized as clerks, two 
for each 8-hour segment of a day, and on Satur- 
day mornings. 

In addition to the initial screening and diver- 
sion from the formal criminal process, the night 
prosecutor facilities were utilized by the regular 
trial prosecutors and the Court on an ad hoc 
basis. During the pretrial of a criminal case, or 
otherwise, court proceedings were sometimes sus- 
pended pending submission of the mattter to the 
night prosecutor. Probation and parole services 
also utilized the program in lieu of arrest or in- 
stitution of revocation proceedings. 

One of the most effective uses of the Night 
Prosecutor Program, initiated in early 1973, was 
the incorporation of the court summons docket 
with the hearing procedures of the Night Pros- 
ecutor Program. When a criminal affidavit is filed 
directly with the clerk of courts, if service is 
to be made by summons rather than warrant, the 
complaint is placed upon the summons docket. 


6 This concept was first articulated to the author during an early 
1972 visit to the Vander Hoeven Klinik in The Netherlands. Dr. 
Roosenberg, director of the Klinik, and one of Europe’s outstanding 
criminal psychiatrists, suggested that in many cases of interpersonal 
disputes the most effective deterrent to future unacceptable behavior 
was to have the disputants confront each other in a controlled setting. 
Consequently, the Columbus Night Prosecutor’s Program is greatly in- 
debted to Dr. Roosenberg for her keen insight, which has proven itself 
to be viable, in practice. 


The following morning the secretarial staff of the 
prosecutor’s office compiles a list of those com- 
plaints placed on the summons docket. The 
complaint is then handled similarly to others 
which go through the office of the night prosecu- 
tor. Since the initial appearance in court is 
scheduled 14 days from the date of filing of the 
affidavit with the clerk of courts, a hearing 
with the night prosecutor is scheduled to be held 
within 7 days of the initial filing. If the hearing 
is successful in resolving the conflict between the 
parties involved, the city prosecutor’s office noti- 
fies the clerk of courts that the charges are 
being dropped and the case is removed from the 
court docket. If the hearing is unsuccessful in re- 
solving the dispute, the case remains on the court 
summons docket and proceeds to trial. The poten- 
tial of this procedure for significantly reducing 
the caseload of the courts is self-evident. Of par- 
ticular relevance is the fact that the summons 
procedure does not involve an arrest, therefore 
avoiding the problems associated with being ar- 
rested. However, it must also be recognized that 
once the affidavit has been filed, the defendant (he 
is no longer a respondent) is in the system, with 
the burden on him to get out! 

Although a prosecutorial screening program is 
not unique, the advancement to the art by the Co- 
lumbus Night Prosecutor Program is the use of an 
administrative hearing, in lieu of prosecution or 
dismissal, based upon the concept of “victim con- 
frontation.’’® 

Consequently, all citizen complaints are sched- 
uled for an administrative hearing even if the al- 
leged criminal conduct is minimal. The rationale 
for this is that if a person is sufficiently agitated 
to want to file a criminal charge against someone, 
the problem needs immediate attention less it es- 
calates into a serious felony. 

Hearings are held in a private room in the office 
of the prosecutor which, in Columbus, is located 
in the police station. Present at the hearing are 
the hearing officer, the complainant, the respond- 
ent, attorneys (which is rarely the case) and 
witnesses, if applicable. The hearing officer con- 
ducts the hearing informally, in such a way that 
each party has an opportunity to tell his side of 
the story without interruption. The hearing offi- 
cer may ask questions and the parties, or wit- 
nesses, may talk with each other in an attempt to 
work out a resolution to the underlying problem. 
The hearing officer, acting more in the role of a 
mediator and conciliator, is constantly attuned to 
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what the parties are saying so as to discover and 
expose the basic issues which may in fact have 
precipitated the dispute which brought the parties 
into the prosecutor’s office. 

The most successful resolutions have proved to 
be those in which the parties themselves suggest 
a solution and agree about what should be done. 
Often, the most effective solution is suggested by 
a witness, who in many cases, is a friend of both 
parties. If, however, the parties are not capable 
of or willing to do this, the hearing officer will 
suggest a solution which is palatable to the par- 
ties. An additional responsibility of the hearing 
officer is to inform the parties of the law and 
criminal sanctions which may apply. This may 
include criminal statutes or city ordinances which 
carry criminal penalties. This is the point when 
the advice of the night prosecutor is most often 
asked by the student hearing officers. 

Occasionally, the problem involves many par- 
ties, or an entire neighborhood. In such cases, the 
hearing moves to a courtroom with the hearing 
officer at the judge’s bench. These hearings 
usually last 1 hour or more. Consequently, this 
fact must be taken into consideration at the time 
of scheduling. 

Hearings are free flowing without regard to 
rules of evidence, burdens of proof, or other legal- 
ities. Emotional outbursts are common with the 
responsibility of the hearing officer to insure that 
they do not get out of control. (At least on one 
occasion, an assault and battery occurred during 
the hearing.) It is this writer’s firm conviction 
that without the opportunity for the controlled 
display of emotionalism, shouting, and other 
forms of confrontation, the basic issues often do 
not come to the surface. 

Occasionally, a sanction is necessary in order 
to insure compliance with the settlement. The use 
of “prosecutor’s probation” is frequently used. 
This exercise of prosecutional discretion tells the 
party that: “We are placing you under prosecu- 
tor’s probation for 60 days. You are not to talk 
with her at work during this period. Otherwise 
we will authorize the filing of a criminal affida- 
vit.” Such “probation” has no legal effect and is 
merely stating the residual power of the prosecu- 
tor, but it is in fact successful in deterring future 
objectionable behavior. 

In many cases, neither of the parties appears 
for the hearing. No further action is taken. We 
have found that the program has the same per- 
centage of ‘‘no shows” as does the court when the 


prosecuting witness fails to appear. However, in 
the latter case, although the case is ultimately 
dismissed, the defendant was forced to go through 
the arrest-initial appearance process, a result 
which is avoided in the Night Prosecutor’s Pro- 
gram. 

In the event the complainant fails to appear 
but the respondent does, the hearing officer inter- 
views the respondent to determine whether fur- 
ther action is warranted, such as authorizing the 
respondent to become a complainant, with a new 
hearing scheduled. 

When the complainant appears but the respond- 
ent does not, several alternatives are available. 
Accuracy of address is checked, and attempts are 
made to telephone or otherwise contact the re- 
spondent to remind him of the hearing. Hearings 
are often rescheduled in such cases. If the respond- 
ent cannot be located, or refuses to appear, dis- 
cretion must be exercised whether or not an affi- 
davit should be filed. In most cases, the 
complainant is urged to seek an alternative rem- 
edy such as referral to a social service agency, 
private attorney, minister, rabbi, or priest—or 
convinced that the criminal remedy is not appro- 
priate. However, in some cases, an affidavit be- 
comes necessary. All affidavits must be approved 
by the night prosecutor prior to filing with the 
clerk of courts. Further, as part of the internal 
procedure, the night prosecutor must state in 
writing why there is no reasonable alternative to 
the filing of the criminal affidavit. Finally, when- 
ever an affidavit is approved it is the responsibility 
of the hearing officer to obtain statements from 
the complainant and witnesses for use by the trial 
prosecutor. 

There is a thin line between a minor misde- 
meanor and a felony in practice. Consequently, 
technical felonies are diverted into the Night 
Prosecutor’s Program. A jilted boy friend may 
take back the $300 stereo set he gave his fiancee. 
A tenant may give his landlord a $125 check with- 
out sufficient funds. A wife may throw a weapon 
at her husband. All are within the competence of 
the night prosecutor. 

At no time is a criminal record made in the 
office of the night prosecutor. However, the names 
of the parties, nature of the dispute, and the re- 
sults of the hearing are kept in the office of the 
night prosecutor for future reference. For ex- 
ample, a party who has been in for a hearing that 
was held days, weeks, or even months earlier may 
call in about related problems which may be 
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solved by consulting the record of the previous 
hearing. The files of prior hearings also help the 
hearing officer by giving needed background on 
individuals who return as either complainants or 
as respondents in new cases. Review of the files 
prior to the taking of a complaint and the sched- 
uling of a hearing also may disclose evidence of 
harassment or a mental problem. As no one clerk 
is on duty more than once each week, accurate 
use of the files is critical as an internal control de- 
vice. 

Examples of typical cases will serve to demon- 
strate the flavor of the program. 


Case A.—Mr. M. and Mr. R. were neighbors. Mr. M’s 
complaint involved two dogs, owned by Mr. R., which al- 
legedly were keeping the neighborhood awake every 
night with their continual barking. Mr. M. was almost 
apologetic as he explained to the hearing officer that he 
had no personal grudge against Mr. R.; he just wanted 
to get some sleep at night. Mr. R. admitted that his dogs 
barked an excessive amount at night but said that he 
needed them as watchdogs. The hearing officer pointed 
out to Mr. R. the existence of a Columbus City Ordinance 
carrying a criminal penalty which prohibits the keeping 
or harboring of any animal which creates noises that 
are unreasonably loud or disturbing or of such a char- 
acter, intensity, or duration as to disturb the peace and 
quiet of the neighborhood or be detrimental to the life 
and health of any individual. 

Mr. R. seemed impressed by the existence of the ordi- 
nance and said that he would keep the dogs in the house 
at night and if that did not solve the problem he would 
get rid of the dogs. The hearing officer reminded Mr. R. 
that a record of the hearing and his agreement would be 
kept on file at the prosecutor’s office where possible 
further action would be considered. 


Case B.—A more familiar situation which results in 
a hearing involves an assault and battery by a husband 
on his wife. Frequently the woman will arrive in the 
Night Prosecutor’s Office soon after the battle has ended, 
complete with a black eye and torn clothing. She usually 
wants to have her husband arrested right away and put 
in jail. Unless there is a very real danger that the hus- 
band is going to attack her or others again in the im- 
mediate future, the clerk usually explains the futility of 
an arrest. (In Columbus the bail for assault and bat- 
tery is normally low enough so that anyone arrested on 
that charge will very likely be out on the street again in 
less than an hour after he is arrested. Through experi- 
ence the staff has learned that rather than providing a 
solution to the wife’s problem, the fact that he has been 
arrested frequently infuriates the husband so much 
that he goes righ back home and beats his wife again. 
Experience has also shown that it is generally the wife 
who later comes in and posts the bail money!) The clerk 
explains the hearing procedure, suggesting to the wife 
that the Night Prosecutor’s Program offers the husband 
and wife a chance to discuss their problems in a calm, 
controlled setting with an unbiased third party to medi- 
ate. The clerk points out that the hearing process may 
be a much more positive step which offers the pessibility 
of long-term gains as opposed to the questionabie value 
of having the husband thrown in jail. 

When the husband and wife appear for the hearing, 
the hearing officer allows them to express their hostili- 
ties, then talks with them about possible solutions. Usu- 
ally the hearing officer will ask the couple if they want 
to continue the marriage or get a divorce. Most often 
neither party wants a divorce. The wife does not want 
her husband arrested; she simply wants him to stop 
beating her. The hearing officer points out to the hus- 
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band the problems which he will encounter if he is ar- 
rested on an assault and battery charge, including the 
possibility of losing his job, obtaining a criminal arrest 
record, and suffering all the social stigmas that accom- 
pany such a record. If there are children the hearing 
officer points out that the couple have the responsibility 
to give them as good an environment as possible in 
which to live. He may refer the couple to a counseling 
service or to other community agencies established to 
help citizens with whatever personal problems they are 
encountering. 

Frequently in such a hearing one partner will reveal 
problems in the marriage or feelings of which the other 
partner was not aware. The couples leave the night 
prosecutor’s office in various frames of mind. Some of 
them are still hostile and threatening but agree not to 
file charges at that time. Others admit to each other 
their shortcomings and leave with an agreement to try 
to work things out. Whatever their attitude, however, 
they have been given an opportunity to talk over the 
problems which caused the confrontation, an opportunity 
which seldom is presented when the parties go directly 
to court. 


Case C.—Two children, next door neighbors, became 
involved in a street fight. Their mothers broke up the 
fight and, after a flurry of name calling, were soon rolling 
around on the ground while their children, and other 
neighbor children, stood watching. Both were soon in the 
police station wanting to file assault and battery charges 
against the other. 


During the subsequent hearing before the night pros- 
ecutor, the mutual recriminations began escalating until 
both women were on their feet yelling at each other. 
Finally, 20 minutes into the hearing, one woman 
shouted: “You son-of-a-bitch, that’s the same attitude 
when you wouldn’t let me borrow that cup of sugar two 
years ago!’”’ The other woman replied, shouting: “You 
bastard, that’s the day I learned that my father had 
cancer!” The first woman suddenly quieted, and said: 
“Ah, honey, I didn’t know that—why don’t you come 
over tomorrow and have a cup of coffee, and we'll get 
this ironed out.” On that note, the hearing ended. 

The results of the program indicate its effec- 
tiveness. During the period September 1, 1972, to 
September 1, 1973, the first full year of Federal 
funding, a total of 3,626 complaints were made 
and hearings scheduled. Of these, 2,285 hearings, 
or 63 percent, were conducted. Thus, 37 percent 
of the complainants changed their minds and did 
not appear for their scheduled hearing. This fig- 
ure is significant, for it is comparable to the num- 
ber of complaining witnesses who fail to appear 
in court in such cases, necessitating the case’s dis- 
missal. Of greater significance is the fact that 
during this period only 84 criminal affidavits were 
filed. Thus, only 2 percent of the complaints re- 
sulted in formal criminal action. Ninety-eight 
percent of all criminal complaints were diverted 
out of the system. Further, only approximately 
100 returned to file a new complaint, alleging that 
“he’s still at it.” 

During April 1973, the night prosecutor began 
to screen cases where criminal affidavits had been 
filed, and placed on the summons docket. During 
a 5-month period, 217 hearings were scheduled. 


As a result of this procedure, 163 were dismissed 


y 


PRE-ARREST DIVERSION : VICTIM CONFRONTATION 17 


without a court appearance. In most all the re- 
maining cases, the defendant did not appear for 
the hearing, necessitating continuation of the 
criminal process. 

During July 1973, the night prosecutor ex- 
tended its program to servicing retail establish- 
ments, concerning “bad checks.” During. a 
2-month period, 461 hearings were scheduled. Res- 
titution was made in 290, or 63 percent, of the 
cases. Although “bad-check” cases were not 
within the original objective of the program, 
since they did not involve interpersonal disputes, 
it was felt that if an alternative to the filing of 
formal criminal charges could be found, jurisdic- 
tion should be exercised. 

In sum, during the fiscal year ending Septem- 
ber 1, 1973, a total of 3,992 cases were diverted 
out of the criminal justice system due to the ex- 
istence of the Night Prosecutor Program. Esti- 
mating the cost of processing one criminal case to 
be $200, a savings of $798,400 was realized—all 
for the initial cost of $60,000 Federal funds and 
$20,000 city funds. 

The impact of the program on total criminal 
activity is also shown by the fact that while the 
total filings of all criminal charges in the Franklin 
County Municipal Court increased 21 percent be- 
tween 1971 and 1972, the total filings of assault 
and battery and menacing threats (the backbone 
of night prosecutor cases) decreased by 20 per- 
cent during this same period. 

Also of significance is the fact that approxi- 
mately 50 percent of the parties were Black—a 
reflection that the program was known and ac- 
cepted in the Black community of Columbus. 


Observations 


(1) In interpersonal disputes, the complaining 
witness who files the criminal affidavit is fre- 
quently the party who won the race to the police 
station and was the first to file. Often, the com- 
plaining witness is equally guilty or the sole 
guilty party. 

(2) An ex-parte statement by either the com- 
plainant or the respondent is at best a half-truth. 
Only through confrontation does the whole truth 
begin to emerge. 

(3) Most, if not all, criminal acts resulting 
from interpersonal disputes are the result of the 
failure of communication in an urban setting. 
Pressure builds until an overt criminal act results. 

(4) A legal trial is predicated upon the search 
for the truth. Unfortunately, rules of evidence 


often prevent the truth from being discovered. 
The basic causes of many interpersonal disputes 
would be held to be “irrelevant” or “immaterial” 
and inadmissible as evidence. A criminal trial op- 
erates upon this “iceberg” syndrome. The final 
act is identified, but the underlying tensions and 
misunderstandings which ultimately caused the 
final act are never discovered. Consequently, 
criminal overt acts continue to be committed, with 
the formal criminal process serving to increase 
the tension and hostility between the parties 
rather than eliminating them. 

(5) The most effective means of helping antag- 
onistic parties to resolve their dispute is through 
interpersonal interacting or face to face confron- 
tation, soon after the commission of the overt act 
which caused the criminal complaint. Communica- 
tion or resolution of problems is not feasible in 
a criminal trial several months later, in a crowded 
courtroom, where the complaining witness and 
defendant, due to the physical distance between 
them, the presence of counsel, and the decorum of 
a courtroom, are prevented from eyeball to eyeball 
contact. 

(6) The existence of a Night Prosecutor’s Pro- 
gram offers an excellent option for police officers 
faced with an interpersonal dispute. Further, the 
rapport between law students and police officers 
in working together to resolve these problems en- 
genders an excellent mutual respect. During eve- 
nings when the docket of the night prosecutor is 
low, students are encouraged to accompany police 
officers to gain “street time.” 

(7) The concept of a prearrest diversionary 
program need not concern itself solely with 
interpersonal disputes. Jurisdiction could easily 
be expanded to provide a forum to handle bad 
check cases, landlord tenant disputes, and most 
shoplifting cases. Discussions are currently under- 
way to utilize the Night Prosecutor’s Program 
to handle welfare fraud cases. 

(8) There is little difference in fact between a 
minor misdemeanor and a felony in interper- 
sonal disputes. One can make a serious argument 
that the difference in practice between murder 
and menacing threats is the accuracy of the per- 
son holding the gun. 

(9) It is impossible to provide an effective 
remedy to a complainant who alleges that: “My 
husband threatened to kill me.’’ Due to bail sched- 
ules, if the husband has any funds in his posses- 
sion, he would be immediately released even if 
arrested. Further, experience has shown that even 
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if arrested without funds, the wife will shortly 
be at the police station with the bail money! Pre- 
ventive detention is constitutionally questionable, 
so effective pretrial relief is unavailable. 

(10) Many people come to the police station, 
not to file criminal charges, but because they have 
a serious social problem and do not know where 
else to go. Countless times the complainant says: 
“T don’t want him arrested, I just want him to 
stop hitting me.” Unfortunately, statistics were 
not kept on the complainants who were referred 
to social service agencies, or marriage counselors, 
without a formal complaint being taken. 

(11) Although hearing officers are law stu- 
dents, a knowledge of the law is not essential. 
Seminary, sociology, or other students, or just 
concerned citizens, may serve as hearing officers, 
so long as an experienced attorney is available for 
consultation. Consequently, a Night Prosecutor’s 
Program is feasible in any metropolitan area, 
even though a law school is not in proximity. 
However, it must be recognized that the use of 
students has inherent shortcomings, due to the 
fact that they are not fully qualified in the area 
of counseling. 

(12) As stated above, only approximately 100 
of the 3,992 criminal complaints made to the 
night prosecutor returned as complainants or re- 


spondents a second time. Since this figure is so 
significantly lower than the rate of recidivism of 
convicted offenders, several questions are raised. 
Were the parties frustrated by the proceedings, 
and did not wish to go through the experience a 
second time? Was the underlying problem re- 
solved? Are there other reasons? 

Perhaps recidivist criminal activity is a result 
of police or law enforcement supervision. Perhaps 
there was little subsequent contact with the crimi- 
nal justice system because the parties to the night 
prosecutor’s hearing were not placed under field 
supervision, such as would have been the case if 
they were placed upon probation following con- 
viction. Perhaps probation supervision is in reality 
an unwarranted invasion of privacy, with proba- 
tion violations occurring, not because of so-called 
deviant behavior, but because the offender was in 
close personal contact with an authority figure 
who had the power to make an arrest. Perhaps 
probation causes rather than reduces “criminal” 
behavior. These questions are left to future re- 
search—the Columbus Night Prosecutor’s Pro- 
gram only highlights the issue. 


Editor’s Note.—A Standard Operational Procedures Man- 
ual has been prepared and may be obtained from the Cen- 
ter of Law Enforcement and Correctional Justice, 9270 
Hawthorn Point, Westerville, Ohio 43081, price $5. All forms 
used in the Night Prosecutor’s Program are included. 


The I[llegitimacy of Plea Bargaining 


By JAMES M. DEAN 
U.S. Probation Officer, New York City 


es | HE United States Supreme Court pro- 
poses, but the bargain system of criminal 
justice disposes.”’! 

With this somewhat irreverent quip, Professor 
Blumberg pithily describes the functioning of the 
criminal courts. One of the remarkable features 
of the criminal court is its high rate of success in 
achieving convictions. This is in marked contrast 
to the preceding stage in the criminal justice sys- 
tem, the police, who are charged with catching 
criminals. They are not even informed of a sub- 
stantial proportion of crime, and their clearance 
rate for most reported crime is rather low. The 


court is far more successful in convicting the ac- 


1 Blumberg, Criminal Justice. Quadrangle Books, (1967): 181-2. 


cused than are the police in apprehending the per- 
petrator. Similarly, the succeeding phase in proc- 
essing criminals, corrections, in general has won 
few accolades for overwhelming success. Though 
frequently accused of inefficiency, the criminal 
court actually stands in marked contrast to both 
the preceding and succeeding phases of the crim- 
inal justice system: The overwhelming majority 
of those who come before the court (at least if 
they survive to the indictment stage) are con- 
victed—of something. 

It is fairly well known that the criminal court 
functions, in practice, predominantly, on the basis 
of a guilty plea system, rather than a trial system. 
A guilty plea is so much more efficient than a 
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trial: It is swift, sure, reflects the defendant’s 
repentance for his crime, and accomplishes the 
ends of justice without the expense, burden, and 
uncertainty of a jury trial. To be sure, guilty 
pleas are to be encouraged; and the plea bargain- 
ing system that has evolved over the past 40 to 50 
years does this admirably. Yet many people are 
uneasy about plea bargaining: Somehow, it does 
not appear to be an unmitigated good, and there 
have been many proposals for structural and pro- 
cedural reforms and safeguards of the plea bar- 
gaining system. The more basic question of the 
legitimacy of a plea bargaining system is seldom 
raised, and, until recently at least, when raised, 
has generally led to a resigned “that’s the way 
it has to be, although it should be improved” (but 
seldom “eliminated’’). 

The purpose of this article is to discuss the le- 
gitimacy of a guilty plea system in the criminal 
courts. Since in many courts relatively few de- 
fendants plead guilty to the original indictment 
but rather negotiate with the prosecution to ob- 
tain a lesser charge, in effect this means a 
discussion of the legitimacy of plea bargaining: 
The offering of concessions of one sort or another 
by the prosecution (and/or the judiciary) to the 
defendant, to induce him to waive his right to a 
jury trial, and to convict himself by pleading 
guilty, rather than force the state to convict him. 
The system works. In many courts 90 percent or 
more of defendants plead guilty to something, and 
the pressures brought to bear to force a defendant 
to plead are enormous. 

Having initially experienced a system heavily 
dependent on the guilty plea, it came as a sur- 
prise to me to learn that ‘‘during most of the his- 
tory of the Common Law, pleas of guilty were 
actively discouraged by English and American 
courts. For centuries, litigation was thought to be 
the ‘safest test of justice.’ ”’ Indeed, as recently as 
the 1920’s the legal profession was largely united 
in its opposition to plea bargaining.* Even after 
it was solidly established, there lingered a strong 
distrust of plea bargaining. In an article written 
in 1942, based on data pertaining to the operation 
of what is now Manhattan Supreme Court in 
1939, R. Weintraub and R. Tough, two sociolo- 
gists from Hunter College, express their surprise 


2 Alschuler: ‘‘The Prosecutor’s Role in Plea-Bargaining,”” U. Chicago 
L.R., No. 36 (Fall 1968): 50-112. 

Pe “Lesser Pleas Considered,” J. Crim. L., Crim. P.S., No. 32 (1942): 
506-530. 

* A detailed description of various procedures, now outdated in some 
respects, can be found in Newman, Conviction: The Determination of 
Guilt or Innocence Without Trial, Little, Brown & Co. (1966). 


to find plea bargaining flourishing under the re- 
form prosecutor, Thomas E. Dewey.* A sense of 
alarm over the prevalence of plea bargaining per- 
vades this early appraisal. 

In recent years this perception has changed 
drastically. Such prestigious institutions as the 
American Bar Association, the President’s Com- 
mission on Law Enforcement and Administra- 
tion of Justice, and the U.S. Supreme Court have 
placed their imprimatur on plea bargaining, albeit 
with various degrees of hesitancy and suggestions 
for reform. Yet not every observer is satisfied 
with the legitimacy of plea bargaining as an in- 
stitution, admittedly an imperfect one. Most re- 
cently, the National Advisory Commission on 
Criminal Justice Standards and Goals (set up 
under the Law Enforcement Assistance Admin- 
istration) overrode its own Courts Task Force, 
and took the position that plea bargaining is il- 
legitimate, and should be abolished. 


Description (if Not Definition) 
of Plea Bargaining 


Given the multitude of jurisdictions in this 
country, the diversity of types of crime, and the 
adaptability of a bureaucratic structure to con- 
strictions imposed by various legislative bodies, 
it is not surprising that plea bargaining takes 
many forms. Generally speaking, although there 
are exceptions such as the recent case of Spiro 
Agnew, it takes place after the filing of formal 
charges by the prosecutor with the court. Prior 
to the filing of charges, there is room for negotia- 
tion in some cases, but this is relatively uncom- 
mon. Much more common is the practice of ne- 
gotiations between the defense and the prosecutor 
after arrest but before arraignment, after ar- 
raignment but before trial, or, at times, during 
trial. Most common of all is the practice of nego- 
tiation after arraignment but before trial, since 
the objective is to avoid trial and still assure con- 
viction.* The judge may or may not be a party to 
the negotiations, but where he is, he generally 
serves as a catalyst to spur negotiations, or is 
called upon to validate the terms of the bargain 
prior to the entry of the plea. 

The basic bargaining chip of the defendant is 
the threat to go to trial—to exercise his constitu- 
tional right to a trial with or without a jury, and 
to avoid incriminating himself (convicting him- 
self) by a plea of guilty. The bargaining chips of 
the prosecutor are more varied: He can reduce 
the charge (perhaps to circumvent a legislatively 
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mandated sentence); he can agree to dismiss 
other charges (to eliminate the threat of consecu- 
tive sentences); he can seek the dismissal of 
charges in other jurisdictions; he can recommend 
a more lenient sentence, or agree not to oppose 
a defense plea for leniency; he can agree to dis- 
miss charges against a codefendant on other 
charges, which may or may not be related to the 
instant offense. An additional bargaining weapon 
for the prosecutor is to indict the defendant for 
the highest crime that the evidence could possibly 
support (as in the case of a policy of returning 
a murder first indictment on all homicides). 
Sometimes this is done under color of legitimacy: 
Subsequent investigation may turn up evidence 
that the crime was more serious than it first ap- 
peared to be. Sometimes, however, it is purely a 
bargaining tool. 

The basic bargaining lever of the court, when 
it intervenes to encourage a plea of guilty, is the 
threat of a more severe sentence should the de- 


fendant be found guilty after trial. Where this is. 


done, whether subtly through the rationalization 
that a guilty plea is an expression of remorse (it 
may be, but all too often it is not; at any event, 
that is a factual question that cannot be decided 
in abstraction), or more overtly, either through 
explicit threat or implicit practice, it is highly 
effective in producing a negotiated plea. In a sys- 
tem that powerfully encourages the defendant to 
waive his right to trial and plead guilty, the de- 
fendant is at a marked disadvantage. The effects 
of this situation, the frequently perceived un- 
fairness, reverberate through the next phase of 
the criminal justice system—corrections—with 
profound effects. 


Legal Status of Plea Bargaining 


As Professor Blumberg points out, the United 
States Supreme Court proposes. In recent years 
there have been several Supreme Court decisions 
which have basically served to legitimize plea 
bargaining. 

In the most recent of these decisions (Santo- 
bello v. New York, 404 U.S. 257) a majority of 
the court generally approved the system known as 
plea bargaining.’ Within the context of necessity 
due to heavy caseloads, the Court encourages plea 
bargaining as a means of prompt disposition, 
avoiding extensive pretrial confinement, achiev- 


5 “The disposition of criminal charges by agreement between the 
prosecutor and the accused, sometimes loosely called ‘plea-bargaining,’ 
is an essential component of the administration of justice. Properly 
administered, it is to be encouraged.”” (260). 


ing public protection, and enhancing the rehabili- 
tative prospects of the guilty when they are 
ultimately imprisoned. (While these can be le- 
gitimate benefits of a guilty plea system, it is by 
no means demonstrated that the current system 
of plea bargaining furthers these interests.) The 
basic requirement imposed by the Court is one of 
fairness: The plea must be voluntary and know- 
ing, and if it is induced by promises, the essence 
of these promises must be fulfilled (261, 262). 
The defendant has no absolute right to have his 
guilty plea accepted, and the Court may reject a 
plea in the exercise of sound judicial discretion. 
In previous cases, the Court had held that a plea 
was not involuntary when made in response to an 
assurance of a more lenient disposition (Brady v. 
United States, 397 U.S. 742) and that due process 
requirements were not violated by the acceptance 
of a plea of guilty from a defendant who was 
represented by counsel and who, despite his offer 
of the plea, continued to assert his innocence 
North Carolina v. Alford, 400 U.S. 24). (So 
much for the blanket statement that a plea of 
guilty is indicative of the defendant’s remorse, 
and therefore justifies a more lenient sentence.) 
With a few important reservations, then, the 
Supreme Court has essentially validated plea bar- 
gaining, largely, it appears, on the basis of ad- 
ministrative necessity. The previously limited 
degree of uncertainty inherent in the situation 
where a defendant continues to maintain his in- 
nocence following conviction by trial has been 
greatly augmented by the admission of a plea of 
guilty even when the defendant maintains his 
innocence. While there are significant rules which 
should serve to limit this uncertainty (e.g., Fed- 
eral Rules of Criminal Procedure, No. 11, which 
imposes on the court the obligation to satisfy 
itself that there is a factual basis for the plea) in 
practice, as the courts become more and more de- 
pendent on the plea bargaining system, the en- 
forcement provisions of these safeguards (e.g., 
refusal to accept the plea, thereby necessitating 
trial) become less and less effective. Where judges 
are busy, where plea bargaining is the expected 
resolution of a case, and the ordinary defendant 
is denied the right to a trial through a variety of 
pressures, the tendency for the court to fail to 
develop the factual basis of the plea is strong, and 
the defendant who pleads guilty but maintains 
his innocence (or that the prosecution could not 
have convicted him) becomes more commonplace. 
Under Alford he has no recourse. The somewhat 
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cynical rejoinder that the defendant is probably 
guilty of something anyway is a direct denial of 
the constitutional presumption of innocence until 
proven guilty, and is a defensive rationalization 
for the plea bargaining system, which is remark- 
ably efficient at turning out guilty defendants. 

Chief Justice Burger has noted the court sys- 
tem’s vulnerability to breakdown if the propor- 
tion of guilty pleas diminishes ;° various legal de- 
fender organizations, which in some courts 
represent the majority of the defendants, can use 
the threat of withholding pleas to gain concessions 
unrelated to any concept of justice or correctional 
goals; it has been suggested that radical organiza- 
tions could thoroughly disrupt the court system 
by generating a widespread demand for trials: 
In view of these weaknesses, even the pragmatic 
argument that plea bargaining is essential to keep 
the court system functioning loses some of its 
cogency. 


Elimination of Plea Bargaining 


To speak of the elimination of plea bargaining 
is perhaps visionary. It is an entrenched practice, 
arising out of a perceived necessity, buttressed by 
powerful traditions, and given the blessing of the 
Supreme Court. Yet the uneasiness remains: It is 
basically an administrative activity, not an adver- 
sarial one, as we believe our courts should be; it 
entails a high risk of abuse, partially because it is 
usually conducted in secret and not subject to 
review; it at least potentially subverts correc- 
tional goals, relating as it does the sentence to 
the bargaining power of the defendant and prose- 
cutor, rather than to the needs of the community 
for protection and of the defendant for punish- 
ment and/or rehabilitation; and, even on a prag- 
matic level, its time-saving qualities are ques- 
tionable. Its elimination is conceivable, however, 
only in the context of a number of changes in our 
system of handling criminal cases. 

To my knowledge, no responsible individual or 
group has advocated the abolition of the guilty 
plea. It is neither necessary nor desirable for 
every defendant to undergo a trial. A plea that 
is an admission of guilt as charged is clear and 
relatively unambiguous, although troublesome 
questions of degree of culpable involvement still 


® Address at ABA Annual Convention, as reported in N.Y. Times, 
August 11, 1970, p. 24, col. 4. 

7 Blumberg, op. cit., 184. 

8 Cf., e.g., Smith and Pollack, ‘“‘Less Not More: Police, Courts, 
Prisons,’’ FEDERAL PROBATION, September 1972, or, same, “‘The Reach 
of om Law: Sin, Crime, and Poor Taste,” U. Akron L.R., No. 7 (Fall 
1973). 


arise. Nonetheless, these factors should be ex- 
plored in the context of sentencing. To the extent 
that plea bargaining is an attempt to subvert a 
mandatory sentencing scheme, it is inappropriate. 
The only rational (although, admittedly, not al- 
ways politically possible) solution is reform of 
the sentencing provisions to allow the sentencing 
authority the flexibility to respond differentially 
upon the merits. 

Several approaches to diminishing the need to 
rely upon plea bargaining have been put forth. 
They will be discussed below. However, as the 
National Commission on Standards and Goals 
recognizes, measures to diminish plea bargaining 
cannot succeed without a concomitant resolution 
to prohibit plea bargaining. It is not a practice 
that will wither away and die; if allowed to exist, 
it will flourish and prosper. It is simply too at- 
tractive, for a variety of reasons unconnected 
with the quality of justice, to cease to exist if 
condoned. Therefore, the measures discussed 
below must be seen in conjunction with a pro- 
hibition on plea bargaining. 

The usual response to the advocacy of the elim- 
ination of plea bargaining is that it would require 
massive new expenditures of resources and per- 
sonnel. In this regard, the National Commission 
on Standards and Goals is more sanguine than 
most observers. Whether it comes about or not, 
the simple addition of resources will not neces- 
sarily achieve the desired goal. A caveat sounded 
by Professor Blumberg addresses this point: The 
addition of new personnel, without an institu- 
tional commitment to change, will not affect the 
existence of plea bargaining; rather it will 
strengthen the present system of criminal jus- 
tice.‘ 

In recent years, members of the academic com- 
munity have pointed out that one of the major 
reasons why the court system is so heavily bur- 
dened (with a consequent perceived necessity for 
plea bargaining) lies in a peculiar trait of the col- 
lective American character: We tend to believe 
that we can solve all social problems by the in- 
vocation of criminal sanctions.* In a very basic 
sense, crime is created by society: It is the formal 
definition of a behavior as crime which brings it 
before the court. Less formal modes of social con- 
trol having lost their previous power to influence 
behavior, we turn more and more towards the 
criminal process as a means of controlling behav- 
ior deemed undesirable and/or harmful by dom- 
inant groups in society. As Professors Smith and 
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Pollack phrase it, the reach of the criminal law 
has grown to encompass sin and poor taste, as 
well as crime (or, alternately, ‘mala prohibita” 
offenses as well as ‘“‘mala in se” offenses), and the 
combined load is impossible to process without 
resorting to such devices of expediency as plea 
bargaining. 

We tend to pass legislation against behavior 
with relative ease, but remove it only with the 
greatest of difficulty. By its covert subversion of 
many of the more objectionable features of the 
penal code, plea bargaining serves to defuse the 
drive for reform of the penal codes in this regard, 
and tends to perpetuate both the behavioral pro- 
scriptions and the institutionalized evasion of the 
prescriptions therefor. In the process, all parties 
are poorly served: The public, whose protection 
from serious crime is hampered by the clogging of 
the crimina! system; the defendant, who is 
branded with a conviction; the law, which has to 
severely compromise its ideals to cope with the 
practical problems presented by huge numbers of 
cases; and the legislature, which does not feel the 
pressure it should to redefine the scope of the 
criminal law within more realistic bounds, so that 
it can once again serve the needs of society for 
protection. A careful reevaluation of the types of 
behavior which should be proscribed through the 
use of the criminal sanction would be an immense 
stride towards unclogging the courts, and under- 
cutting the “practical necessity”’ rationale (or is 
it rationalization?) for plea bargaining. 

Nonetheless, even in the present there are con- 
structive measures that could be taken to elimi- 
nate plea bargaining. One is a very broad con- 
struction of the right, by both prosecution and 
defense, to obtain discovery of information. Al- 
though (in a more specific fashion) advocated by 
at least one Justice as an incentive to plea bar- 
gaining,” there is no compelling reason why it 
need support plea bargaining. If one of the objec- 
tives of the criminal law in a democratic society 
is to reenforce the doctrine of individual respon- 
sibility, the “‘sporting contest” idea of criminal 
justice is an aberration. Extensive preplea dis- 
covery would serve the purpose of giving the de- 
fendant an informed basis for a plea decision: If 
the evidence against him is compelling, he should 
only be allowed to plead to the indictment, or go 
to trial; if uncertain, he should be brought to 

® Cf., concurring opinion in Williams v. Florida, 399 U.S. 78 (1970). 
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trial; if fabricated or nonexistent, he will not 
have been bluffed into convicting himself. From 
the prosecutor’s point of view, this type of pro- 
cedure, though it may diminish his proportion of 
convictions, would more adequately fulfill his 
mandate to seek the interests of justice than the 
present system does. If a case is uncertain, it 
should be resolved in an appropriate forum; if it 
is overwhelming, conviction should be for the of- 
fense, with mitigating factors taken into account 
in sentencing; if it is fabricated, to allow the de- 
fendant to convict himself just to increase one’s 
percentage of convictions does a disservice to 
every citizen. If it were resolved that cases would 
be handled in this fashion, the incentive for plea 
bargaining for all parties would diminish. 

A less clear-cut area is the diversion of defend- 
ants from the formal criminal system. There are 
some offenders whose crimes arise out of emo- 
tional illness (though not of a magnitude to ren- 
der them incompetent or insane), or from socio- 
economic deprivation. Where the crime does not 
pose a direct, severe threat to social safety, and 
where resources are available outside the criminal 
system, these defendants could be diverted out of 
the criminal system. The criminal system is a co- 
ercive system which relies upon punishment or 
the threat of punishment to achieve its objectives. 
Occasionally, it attempts to rehabilitate within 
this context, a most difficult task. Punishment, or 
the threat of punishment, is most effective with 
regard to planned, calculated behavior; much 
crime is not of this genre. Rather, it is an impul- 
sive effort to gratify one’s perceived needs, in a 
socially unacceptable fashion. An offender of this 
sort can frequently be best assisted, if indeed he 
can be assisted at all, outside of the criminal sys- 
tem. Various diversion programs have sprung up, 
usually centering around concrete services such as 
job placement or vocational training, in response 
to this situation. Although ultimately deriving 
their authority from the threat of criminal sanc- 
tions through prosecution, they are attempting to 
keep various individuals out of the criminal sys- 
tem. In the process the individuals can be helped 
(or conceivably at least not harmed by a convic- 
tion), and the court system benefits by a reduc- 
tion in the number of cases it must process (duely, 
it is to be hoped). 

One of the major problems with diversion pro- 
grams centers around the legitimacy of applying 
coercive measures (albeit diluted) to individuals 
who have not been convicted of a specific crime. 
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In practice, the assumption tends to be made that 
the individual is guilty of the offense for which 
he was arrested. Because this practice tends to 
erode our system of law by limiting the presump- 
tion of innocence and by diminishing the emphasis 
upon individual responsibility before the law for 
one’s actions, diversion, the removal of selected 
offenders from the court system, is less desirable 
than the reform of the penal code to remove some 
offenses from the realm of criminality. 


Conclusion 


Plea bargaining is a fact of life, well known to 
most courts and most criminal justice system par- 
ticipants. The specifics of its operations vary from 
place to place; the essential element is the ex- 
change of concessions between prosecutor and de- 


10 Courts, 46. 


fendant: The defendant gives up his right to trial 
and convicts himself, in exchange for charging 
and/or sentencing concessions by the prosecutor. 
It is claimed to expedite the flow of cases in the 
criminal courts, and it is self-perpetuating. In my 
view, it is basically illegitimate. Therefore, this 
article has not dealt with attempts to legitimize it 
through reforms; this has been done in detail by 
many others. Rather, I side with the position 
taken by the National Advisory Commission on 
Criminal Justice Standards and Goals: 

Standard 3:1 Abolition of Plea Negotiation.—As 
soon as possible, but in no event later than 1978, nego- 
tiations between prosecutors and defendants—either per- 
sonally or through their attorneys—concerning conces- 
sions to be made in return for guilty pleas should be 
prohibited. In the event that the prosecution makes a 
recommendation as to sentence, it should not be affected 
by the willingness of the defendant to plead guilty to 
some or all of the offenses with which he is charged. A 


plea of guilty should not be considered by the court in 
determining the sentence to be imposed.!° 


Probation and Parole Revocation: 
The Anomaly of Divergent Procedures 


By H. RICHMOND FISHER* 


S A PROCEDURAL matter, the differences be- 
Ave: probation and parole in the Federal 
system are sharply distinguishable. Proba- 

tion is given by a court as part of the sentencing 
process upon entering a judgment of conviction. 
The court in ordering probation may impose a 
sentence of imprisonment and suspend its execu- 
tion, or may suspend the imposition of sentence. 
It is the court that judicially sets the conditions, 
determines the period of probation (normally up 
to 5 years), modifies probation during its continu- 
ance, transfers probation jurisdiction to another 
judicial district when necessary, issues a warrant 
for the probationer’s arrest on an alleged proba- 
tion violation, and conducts the probation revoca- 
tion hearing.! The probation officer acts directly 
for the court in supervising persons on probation. 
Parole, on the other hand, is another form of 
conditional release within the jurisdiction of the 


* Mr. Fisher served as legislative assistant to the Ad- 
ministrative Office of the United States Courts from 1971 
to 1973. He is currently on the staff of the Criminal Divi- 
sion, U.S. Department of Justice, Washington, D.C. The 
views expressed herein are his own and do not reflect the 
policies or attitudes of the Department of Justice. 


United States Board of Parole, an administrative 
body. In the course of the sentencing process, the 
court may designate a definite time minimum for 
parole eligibility less than the normal one-third 
of the maximum term imposed? (which would 
otherwise obtain as the time minimum). The 
court may also fix a maximum period to be served 
and specify that the prisoner may become eligible 
for parole at such time as the Board of Parole 
may determine.* This kind of sentencing, known 
as the “indeterminate sentence,” gives the Board 
of Parole the maximum leeway in determining the 
period of incarceration. Regardless of the court’s 
declarations in the sentence, the ultimate decision 
as to the length of the parole term is left within 
the administrative discretion of the Board. 

The conditions of parole are established admin- 
istratively and any modifications therein are 
made by the Board. U.S. probation officers super- 


118 U.S.C. 3651, 3653. The 1-year term of probation provided in 
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844(b)). Probation given a juvenile may be for a period not exceeding 
his minority (18 U.S.C.A. 5034). 
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vise parolees as they do probationers, but in 
supervising parolees, they are acting for the De- 
partment of Justice and not the courts. It is the 
Board, or a member thereof who issues a warrant 
for a parole violation. As a matter of adminis- 
trative rather than statutory procedure, the ini- 
tial interview with an arrested parolee is con- 
ducted by a U.S. probation officer who hands the 
arrested person two forms to execute, CJA Form 
22 (Statement of Parole or Mandatory Releasee 
Concerning Appointment of Counsel Under the 
Criminal Justice Act) and the Revocation Hear- 
ing Election Form. The first advises the arrestee 
that he may request the assistance of counsel at 
the subsequent revocation hearing and asks him 
to admit or deny the charges against him. The 
second form presents three alternative proce- 
dures to be followed; the parolee must choose one. 
These forms are completed without the presence 
of counsel. 

The actual parole revocation hearing is before 
a member of the Board, or more frequently, a 
hearing examiner of the Board. 

These procedures—the one judicial (probation) 
and the other administrative (parole)—follow 
two diverse patterns of administration and invoke 
the power of two branches of government. Theo- 
retically, however, both procedures involve one 
status—the conditioned liberty of an offender who 
is free to live his life within the restrictions of an 
order, and who on violation thereof will hear the 
same clank of a grated door, and breathe the same 
institutional smells of the prison.* 

The purpose of this article is to examine proba- 
tion and parole revocation procedures in the light 
of recent Supreme Court rulings. Their proce- 
dural differences and similarities will be discussed 
and suggestions will be offered to move the pro- 
ceedings closer to the fifth amendment guarantee 
that no person “be deprived . . . of liberty... 
without due process of law... .” First, however, 
let us survey the theories upon which the philos- 
ophy of conditioned liberty is based. 


Conditioned Liberty 


Several theories of probation and parole status 
have been relied upon by the judicial system to re- 
strict the rights of the probationer or parolee. 

First, under the grace theory, the person’s re- 
lease under supervision is not a right to which he 


4 Griinhut, Penal Reform, pp. 297-304, and 312-316 (1948). 
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is entitled, but a privilege, a merciful act by the 
court or the parole board. In this view, the status 
is a gift, conditioned by the grantor, which may 
be revoked for violation of one of its conditions. 

The fact that potential probationers and parol- 
ees must sign forms specifying the conditions of 
their liberty has given birth to the contract 
theory ; an agreement similar to any business con- 
tract exists between the person and the state. 
This rationale holds that acceptance of the con- 
tract estops the persons from complaining about 
its terms, regardless of the rights withheld. 

A third theory is that probationers are in the 
legal custody of the court and parolees in the cus- 
tody of the parole board. The custody theory re- 
stricts the person’s status to that of a quasi- 
prisoner and shields him from judicial review on 
both nonconstitutional and constitutional grounds. 
Two other theoretical foundations have developed 
from the custody concept. The exhausted rights 
theory stipulates that the offender has exhausted 
all his due process rights during his trial and sub- 
sequent sentencing procedures. His postconvic- 
tion status is therefore immune from application 
of the fifth and sixth amendment safeguards. The 
parens patriae theory assumes that “[t]he Board 
[of Parole] has an identity of interest with [the 
parolee] ... [to] foster his rehabilitation ....’* 
Because they have the same interest, the prisoner 
need ~ot fear the Parole Board, and, therefore, no 
reason exists for judicial examination and review 
of his situation. 

The various theories have been criticized on 
several grounds. The process of insulating the 
alleged violator from the normal right to test the 
justification for depriving him of his liberty runs 
counter to the notion that he is a reintegrated 
member of society. As one writer notes, ‘‘[i]t en- 
courages arbitrary treatment of parolees [and 
probationers] by administrators whose decisions 
are not made subject to the possibility of judicial 
review.’’® 

Second, an examination of the theories points 
out logical inconsistencies within and among 
these concepts. The very idea of “grace,” a be- 
nevolent disposition by a benign sovereign, is 
antithetical to a democracy where government is 
by the consent of the governed, not by the whim 
of a monarch. Probation and parole are used ex- 
tensively at the state and federal levels and have 
become firmly entrenched in our criminal justice 
system. How can such an established practice be 
termed an act of grace? Here, too, the right- 
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privilege distinction surrounding conditioned 
liberty dissolves. “Parole is made available nei- 
ther as a right, nor as a privilege. It is the imple- 
mentation of a correctional policy and is no more 
a matter of grace than the decision to rehabilitate 
a slum or locate a highway.’”* 

Recent case law supports this critique. Hewitt 
v. North Carolina, 415 F.2d 1316 (4th Cir. 1969), 
rejected the idea that probation is an act of grace 
or a privilege for which constitutional safeguards 
are not required. Hahn v. Burke, 430 F.2d 100 
(7th Cir. 1970), held that although probation is 
a privilege and not a right, essential procedural 
due process of law depends not on the right- 
privilege distinction, but on the extent to which 
the prisoner will be “condemned to suffer grievous 
loss,” namely his liberty." Recently, the Supreme 
Court dismissed the right-privilege distinction en- 
tirely and applied the “grievous loss’ test to the 
status of a parolee in holding that his conditioned 
liberty is entitled to certain procedural safe- 
guards under the 14th amendment.’ 

The flaw of the contract theory lies in the fact 
that there is no bilateral negotiation of terms, 
and the person released may not have the option 
to refuse. The Hahn court, supra, noted that “‘pro- 
bation is in fact not a contract. The probationer 
does not enter into the agreement on an equal 
status with the state.”!° 

The custody concept conflicts directly with the 
practice of forfeiting release-time upon violation 
of a parole or probation condition. If one sen- 
tenced or reincarcerated for a violation of his 
conditioned liberty agreement receives no credit 
for his time spent on probation or parole, how can 
it be said that he was “in custody” during the 
conditioned liberty status? 

The parens patriae rationale has been applied 
traditionally to the situations of mental incom- 
petents and juveniles, but was rejected in the lat- 
ter area several years ago by In re Gault." 

By revoking the conditioned liberty status, the 
state admits that its interests in allowing proba- 
tion and parole for the betterment of both society 
and the individual are not the same as the 
prisoner’s concern for his own welfare. 

It is not surprising that the theories conflict 
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with one another. The idea that probation and 
parole are the gifts of gracious sovereign agrees 
neither with the idea that conditioned liberty is 
the result of a bilateral contract between the 
prisoner and the state, nor with the identity of 
interest that supposedly exists between the 
prisoner and the state under the parens patriae 
theory. The contract concept posits a waiver of 
rights, while the exhausted rights theory assumes 
that a probationer or parolee has no rights to 
waive. 

The most recent Supreme Court pronounce- 
ments on parole and probation revocation pro- 
ceedings are found in two cases decided last 
year—Morrissey v. Brewer? and Gagnon v. 
Scarpelli.'3 Morrissey granted certain procedural 
safeguards to parolees and Gagnon extended these 
rights to probationers, while granting a limited 
right to counsel to both parolees and probationers 
in the revocation process. 

This article will discuss the two cases and their 
influence on Federal parole and probation pro- 
ceedings. 

Although parole revocation is not a step in the 
criminal prosecution process, the Supreme Court 
in Morrissey stated that the termination of a pa- 
rolee’s conditioned liberty does indeed result in 
grievous loss and falls under the protection of the 
14th amendment. “Its termination calls for some 
orderly process, however, informal.’’'t As soon as 
is convenient after arrest, a “preliminary hear- 
ing”? should be held to determine whether or not 
there is probable cause to believe that the parolee 
violated a condition of his parole agreement. The 
hearing should be conducted by someone not di- 
rectly involved in the case. A nonjudicial officer 
such as a parole officer other than the one who 
has made the report of parole violations or recom- 
mended revocation will suffice. The procedural 
safeguards afforded the parolee at this stage are 
as follows: (1) notice of the hearing and “that 
its purpose is to determine whether there is prob- 
able cause to believe he has committed a parole 
violation; (2) a statement of alleged violations; 
(3) the right to appear and speak on his own be- 
half and present “letters, documents, or individu- 
als who can give relevant information to the of- 
ficer’’; (4) the right, on request, to have adverse 
witnesses ‘‘made available for questioning in his 
presence” upon determination of the hearing of- 
ficer that the witness would face no risk of harm 
if his identity were disclosed. The hearing officer 
is to prepare a summary of the proceedings and 
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determine whether on not there is “probable cause 
to hold the parolee for the final decision of the 
parole board on revocation.” If so, the parolee is 
to be returned to the correctional institution to 
await the final decision. In summing up the 
nature of the factual inquiry the Court cautioned, 
“CiJt should be remembered that this is not a 
final determination calling for ‘formal findings of 
fact or conclusions of law.’ No interest would be 
served by formalism in this process; informality 
will not lessen the utility of this inquiry in re- 
ducing the risk of error.” 

The second step in the parole revocation proc- 
ess is the revocation hearing. This hearing must 
be the basis for more than determining probable 
cause; it must lead to a final evaluation of any 
contested relevant facts and _ consideration 
whether the facts as determined warrant revoca- 
tion. The parolee must have an opportunity to be 
heard ‘and to show, if he can, that he did not 
violate the conditions, or, if he did, that circum- 
stances in mitigation suggest the violation does 
not warrant revocation. The revocation hearing 
must be tendered within a reasonable time after 
the parolee is taken into custody. A lapse of 2 
months is not unreasonable.'* 

Noting that each State must design its own code 
of procedure, the Court set forth the minimum re- 
quirements of due process that must be afforded 
the parolee: (1) Written notice of the alleged 
parole violations; (2) disclosure of the evidence 
against him; (3) the opportunity to appear and 
speak on his own behalf and present witnesses 
and documentary evidence; (4) “the right to con- 
front and cross-examine adverse witnesses (un- 
less the hearing officer specifically finds good 
cause for not allowing confrontation); [(5)] a 
‘neutral and detached’ hearing body such as a 
traditional parole board, members of which need 
not be judicial officers or lawyers; and [finally] a 
written statement by the factfinders as to the evi- 
dence relied on and reasons for revoking parole.” 

Concerning the nature of the revocation hear- 
ing, the Court stated that it had no intention of 
equating this proceeding to a criminal prosecu- 
tion. “It is a narrow inquiry; the process should 
be flexible enough to consider evidence including 
letters, affidavits, and other material that would 
not be admissible in an adversary criminal 
trial.’”’!« 

The Supreme Court in Gagnon v. Scarpelli ex- 
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tended the Morrissey requirments to probation 
revocation proceedings. Although it is not a step 
in a criminal prosecution, probation revocation, 
like parole revocation, does culminate in a loss of 
liberty. Therefore, a probationer is entitled to the 
preliminary and final revocation hearings in ac- 
cordance with the Morrissey procedural safe- 
guards. In fact the Court found no difference be- 
tween the due process rights required in parole 
and probation revocation proceedings. 

The Supreme Court then took Morrissey one 
step further by establishing a qualified right to 
counsel for indigent prisoners in both parole and 
probation revocation proceedings. The Court 
noted that the effectiveness of the Morrissey pro- 
cedures may well depend on the prisoner’s ability 
to articulate his side of the story. 

Despite the informal nature of the proceedings and 
the absence of technical rules of procedure or evidence, 
the unskilled or uneducated probationer or parolee may 
well have difficulty in presenting his version of a dis- 
puted set of facts where the presentation requires the 
examining or cross-examining of witnesses or the offer- 
ing or dissecting of complex documentary evidence.!7 
The court said, however, that a state does not 

have a constitutional obligation to provide counsel 
for indigents in every probation or parole revoca- 
tion proceeding. This is so because a revocation 
proceeding is not a full-fledged criminal trial with 
the latter’s array of substantive and procedural 
rights. A criminal trial utilizes formal rules of 
evidence and the services of trained advocates 
whose objective is to convince a jury of their re- 
spective points of view. A probation or parole 
revocation proceeding, on the other hand, involves 
informal procedures, no formal rules of evidence, 
and takes place before a hearing body of officials 
who have had considerable experience with the 
problems and practice of parole. 

The Court also suggested that the introduction 
of counsel into the revocation proceedings might 
change them into adversary contests, while the 
role of the hearing body may become that of a 
trial judge. The entire process might lose its sen- 
sitivity to the rehabilitative needs of the individ- 
ual probationer or parolee. The appearance of 
counsel would also increase the administrative 
costs of the revocation proceedings. 

However, the Supreme Court stated, “there will 
remain certain cases in which fairness—the 


touchstone of due process—will require that the 
State provide at its expense counsel for indigent 
probationers and parolees.” The Court did not 
formulate a precise set of guidelines, but stated 
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that counsel should be provided an indigent pro- 
bationer or parolee at the State’s expense where, 
after being informed of his right, the individual 
so requests 

. . . based on a timely and colorable claim (1) that he 
has not committed the alleged violation of the condition 
upon which he is at liberty; or (2) that, even if the vio- 
lation is a matter cf public record or is uncontested, 
there are substantial reasons which justified or miti- 
gated the violation and make revocation inappropriate 
and that the reasons are complex or otherwise difficult 
to develop or present.18 

The agency making this determination should 
also consider the individual’s ability to speak ef- 
fectively for himself. Where a request for counsel 
at a preliminary or final revocation is denied, the 
reasons must be clearly stated in the record. 

The indigent parolee, then, is entitled to court- 
appointed counsel only if the Gagnon conditions 
are satisfied, while his more affluent peer has the 
unqualified right to retain counsel. Thus, the pro- 
tection afforded the two classes of parolees is not 
yet equal. 


Probation Revocation 


The Administrative Office of the United States 
Courts has presented recommended revocation 
procedures to meet the requirements of Morrissey 
and Gagnon.'® 

Alleged probation violators need not be ar- 
rested. They may be cited to appear in court with- 
out having been taken into custody. If necessary, 
a probationer may be arrested without a warrant 
by a probation officer for cause, or the court may 
issue a warrant of arrest for alleged violation of 
probation. In either event, the accused shall have 
a ‘preliminary hearing before a Federal judge or 
magistrate, as soon as possible. In addition to the 
arrest warrant the alleged violator must be pre- 
sented with the petition for the warrant which 
lists the alleged violations. The probationer must 
be allowed to appear personally at the preliminary 
hearing and present evidence and witnesses on 
his own behalf. He may introduce “letters, docu- 
ments, or individuals who can give relevant infor- 
mation to the hearing officer.”’*” 

The accused has the right to confront and 
cross-examine any witness who has supplied in- 
formation that supports revocation, unless the 
hearing officer decides that the witness ‘“‘would be 

18 ITd., p. 790. 

19 Memorandum to all Chief Probation Officers and Officers in Charge 
of Units, from Wayne P. Jackson, Chief, Division of Probation, Ad- 
ministrative Office of the United States Courts, August 27, 1973 (here- 


inafter cited as Jackson Memorandum). 
20 Memorandum, p. 2. 
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subject to risk of harm if his identity were dis- 
closed.’’?! 

A writien report of the preliminary hearing 
must be prepared. This contains an informal 
summary of the proceedings including the pro- 
bationer’s responses to questions and an evalua- 
tion of the significance of the evidence for and 
against revocation. A written report must also 
contain a determination whether or not there is 
probable cause to hold the revocation hearing. 

In Federal practice an indigent probationer 
shall be represented by counsel appointed by the 
U.S. magistrate or the court “in every criminal 
case in which the defendant is charged . .. with 
a violation of probation.” 18 U.S.C. 3006A(b). 
The exigencies of the particular case and the 
statutory requirement of holding the preliminary 
hearing ‘‘as soon as possible’ may make it im- 
possible to provide an attorney for the prelimi- 
nary hearing. The services of an attorney at this 
stage may not be required in certain cases, i.e., 
if the probationer has been convicted of a subse- 
quent offense and there are no mitigating cir- 
cumstances involved. 

The judicial officer presiding at the preliminary 
hearing has the discretion to grant bail to the pro- 
bationer pursuant to Rule 32(f) of the Federal 
Rules of Criminal Procedure. 

The procedural safeguards enumerated in Gag- 
non shall apply to the final revocation hearing: 
Written notice of the alleged violation of proba- 
tion; disclosure to the probationer of evidence 
against him; the opportunity to be heard in per- 
son and to present witnesses and documentary 
evidence on his behalf; the right to confront and 
cross-examine adverse witnesses, unless the court 
finds good cause to disallow confrontation; a 
written statement by the court concerning the 
evidence relied on and reasons for revoking proba- 
tion. The requirement of a neutral and detached 
hearing body is satisfied by the fact that the court 
revokes probation in Federal cases. 


Parole Revocation 


As opposed to the judicial nature of probation 
revocation, parole revocation is an administrative 
procedure. Only the Board of Parole may issue 
a warrant for the retaking of a parolee. He is then 
allowed to appear before the Board, one of its 
members, or an examiner selected by the Board. 
The Parole Board may revoke parole or modify 
its terms and conditions. If the first option is 
chosen, the “prisoner may be required to serve 
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all or any part of the remainder of the term for 
which he was sentenced.” 

The process begins when the U.S. marshal 
takes custody of the prisoner in compliance with 
the warrant issued by the Parole Board. The pro- 
bation officer then takes charge and presents the 
prisoner with two forms to complete and sign. 
Criminal Justice Act (CJA) Form 22 asks him 
to list those charges in the Parole Board warrant 
that he wishes to contest, those he does not con- 
test, and any convictions received since manda- 
tory release or parole was granted. This form 
also advises the individual that he may apply to 
the U.S. District Court for the appointment of an 
attorney to represent him at his preliminary in- 
terview and/or revocation hearing. This request 
is granted “if the U.S. magistrate or the court 
determines that the interests of justice so re- 
quire” and if he is found to be indigent.*" 

The Revocation Hearing Election Form states 
three courses of action, from which the parolee 
may choose one.** If he has been convicted of a 
crime while on parole, or if he admits to a viola- 
tion of his parole agreement, he will be returned 
to a Federal facility where he will be granted a 
revocation hearing by the Parole Board. He will 
also be returned to a Federal institution if he re- 
quests his revocation hearing there. If the parolee 
has not been convicted of an offense while on pa- 
role and if he denies the alleged violation he 
may request a revocation hearing in the commu- 
nity at which he may be represented by counsel. 

Next, as soon as conveniently possible after 
arrest, a preliminary interview is held to deter- 
mine whether or not there is probable cause to 
believe that the individual did in fact violate a 
condition of his parole, and, therefore, should be 
detained for a revocation hearing. The Board of 
Parole is currently developing the implementa- 
tion of its recent revocation guidelines, and their 
exact application is not yet clear. However, it is 
assumed that a final conviction of a subsequent 
offense or the admission of the charges brought 
against him would sufficiently establish probable 
cause and thus eliminate the need for the prelimi- 
nary hearing, unless the individual claims mitigat- 

22 C.J.A. Form 22 (February 1971): Statement of Parolee or Man- 
datory Releasee Concerning Appointment of Counsel Under the Crim- 
inal Justice Act (found in the Appendix to the U. S. Probation Officers 
Manual). 28 C.F.R. Sec. 2.44 (September 24, 1973). 

23 Revocation Election Hearing Form (Parole Form F-2, Temporary 
Revision, February 1971). It is found in the appendix to the U. S 
Probation Officers Manual, note 59 supra. 


Maurice H. Sigler, Chairman of the U.S. Board of Parole, August 9, 
1972 (hereinafter cited as the Sigler Memorandum). 


ing circumstances. The preliminary interview is 
directed by a probation officer other than the one 
who had been supervising the accused and who 
had recommended his arrest.24 If this cannot be 
arranged, the preliminary interview may be held 
before a U.S. magistrate, if so authorized by the 
U.S. District Court. The magistrate should be 
thoroughly briefed on the nature of the prelimi- 
nary interview by the chief probation officer or 
someone designated by him. 


Preliminary Interview 


If the parolee (1) has not been convicted of an 
offense while on parole and (2) if he denies the 
alleged violation, he is advised that he may re- 
quest the probation officer or magistrate to ask 
adverse witnesses to appear at the hearing for 
confrontation and cross-examination. It is im- 
portant to note that the rights of confrontation 
and cross-examination are granted only if these 
conditions are met. However, the alleged violator 
must always be advised that he may present wit- 
nesses and documents on his own behalf at this 
stage. Also, he may be represented by his retained 
or court-appointed counsel. 

An adverse witness may include the supervis- 
ing probation officer whose testimony would sup- 
port revocation, and who would attend upon re- 
quest. The Board of Parole, however, does not 
have subpoena power to enforce the request as 
to other witnesses. An adverse witness need not 
appear if the probation officer conducting the 
hearing finds ‘“‘good cause” for disallowing the 
witness’s appearance. 

Where the prisoner admits the alleged viola- 
tions, and does not request that witnesses appear 
on his behalf at the preliminary interview, but 
does request that witnesses be interviewed who 
might present mitigating information, the proba- 
tion officer should make a “reasonable effort” to 
obtain this information and present it to the 
Board. 

Arranging for the presentation of witnesses, 
documents, and the services of retained or ap- 
pointed counsel may postpone the preliminary in- 
terview. This postponed interview may then take 
place as the revocation hearing when conducted 
by an examiner who has been selected by the 
Board. This may occur unless efforts to secure 
the services of an examiner cause additional delay 
in the hearing. This merging of the preliminary 
interview and the revocation hearing into one 
proceeding may be more expedient, but it ap- 
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pears contrary to the Morrissey requirements 
of a probable cause hearing followed by a separate 
revocation proceeding. Upon completion of the 
preliminary interview, the probation officer or 
U.S. magistrate prepares a summary of the in- 
terview, makes a recommendation, and sends 
these to the Parole Board headquarters in Wash- 
ington, D.C. The summary evaluates the weight 
of the evidence (1) supporting revocation and 
(2) supporting the parolee’s position. The recom- 
mendation includes the reasons and the evidence 
on which it is based. 


The Local Revocation Hearing 


Only the parolee who (1) has not been convic- 
ted of an offense while on parole and (2) denies 
the allegations of violation is granted a local rev- 
ocation hearing. As in the preliminary interview, 
the right to confront and cross-examine adverse 
witnesses exists only if these two conditions are 
satisfied. One whose revocation hearing takes 
place. at the institution from which he was re- 
leased is not entitled to these rights. If the parolee 
is entitled to a local revocation hearing, but de- 
sires a hearing at the institution, he must waive 
his rights of confrontation and cross-examination. 

One who qualifies for a local revocation hear- 
ing, but wishes to postpone the presentation of 
his own witnesses and evidence and the cross- 
examination of adverse witnesses may make such 
a request of the probation officer or interviewer. 
A preliminary interview will then be held and the 
probation officer will promptly send his summary 
and recommendation to Washington. The usual 
local revocation hearing will then be conducted. 

At the local revocation hearing, the parolee is 
presented with the evidence against him and al- 
lowed to cross-examine any adverse witnesses 
present as in the preliminary interview. Again, 
an adverse witness need not appear if there is 
danger involved, or if “other good cause” is found 
by the hearing examiner. If the examiner believes 
that such “other good cause” exists, he should 
discuss it with the parole executive, who will seek 
the advice of the Board’s legal counsel. The alleged 
violator is advised that he may present evidence 
and witnesses on his own behalf, as in the prelim- 
inary interview. 

A decision resulting from a revocation hearing 


25 38 Federal Register 184 Part II sect. 2.43, September 24, 1973. 

26 Joint Anti-Fascist Committee v. McG a 341 U.S. 123, pp. 162- 
163 (1951) (Justice Frankfurter concurring 

27 Wong Wing v. United States, 163 U.S. 208 (1896). 


may be appealed to the Regional Director and 
then to a National Appellate Board only in the 
Northeast Parole Board Region. In the other re- 
gions there is no right of appeal.?° 


Why Not Create a Single Revocation Procedure? 


The existence of two divergent procedures for 
cancelling conditional liberty (probation and pa- 
role) is an anachronism. Now that the Supreme 
Court has discarded the concept that they are 
conditions of grace to be terminated arbitrarily, 
it is time to consider committing the revocation 
of all forms of conditional liberty to the judicial 
process of the courts. 

Why should the decision of “guilt”? inherent in 
the revocation charge remain the determination 
of an administrative officer who is lacking in cer- 
tain tenure and necessary judicial expertise? The 
Due Process Clause of the fifth amendment is a 
living standard of fairness that “is a delicate 
process of adjustment inescapably involving the 
exercise of judgment by those whom the Constitu- 
tion entrusted with the unfolding of the proc- 
ess.”°" In Morrissey, the Supreme Court incor- 
porated into the procedures for revoking parole 
the whole panoply of judicial process rights in- 
cluding the right to a finding of probable cause 
on preliminary hearing and a reasoned final hear- 
ing culminating in a written opinion of law and 
fact prior to imposition of imprisonment. 

In Gagnon the Supreme Court stated that the 
due process rights guaranteed the individual in 
parole and probation proceedings are equal. What, 
then, is the justification for committing a judicial 
decision that determines the issue of liberty ver- 
sus imprisonment to a triple-tiered administrative 
process with the important determination left to 
a hearing examiner? Why not treat parole revoca- 
tion as it should be treated—as an aspect of the 
judicial sentencing procedure, similar to proba- 
tion revocation? Why not provide counsel as of 
right to a parolee faced with revocation as is 
done under the Federal Criminal Justice Act (18 
U.S.C. §38006A) in the case of probationers faced 
with revocation? Indeed, it was established long 
ago that serious constitutional problems are gen- 
erated where imprisonment is based on admin- 
istrative rather than judicial determinations.*' 
These suggested reforms would move the Federal 
judicial system closer toward fulfillment of the 
fifth amendment demand that no person, “be de- 
prived of .. . liberty . . . without due process of 
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The High Art of Staff Leadership 


By ALAN LEAVITT 
Deputy Probation Officer, Los Angeles County Probation Department 


AM COMPELLED to write about “communica- 
| son technique” as one aspect of staff leader- 

ship. Granted, technique is important. For the 
moment, however, I am more interested in what 
we as staff communicate and how we communi- 
cate. Some of us will fail as individual staff mem- 
bers because we do not know how to communicate. 
However, the probation department—as an orga- 
nization, a movement, an idea—will succeed or 
fail, depending on what administrative or super- 
visory staff communicate to line staff. 

In contrast to the thoughtful, committed pro- 
bation officer of 1962 and 1963, the average proba- 
tion officer of 1974 is @hinformed and unsure 
about the probation department and his role in it. 
It is better than other alternatives open to him, 
he will say, but he will generally not commit him- 
self beyond that point. This means a different, not 
necessarily weaker, probation officer but also 
places more responsibility on the ability of staff 
members to influence and lead. 

I am going to comment on the content of com- 
munication between administrative staff and line 
staff probation officers. One way to categorize the 
content of communication is in terms of goals. Off 
hand, I can think of three goals of communication 
that are particularly relevant to us: Behavior 
and attitude change, problem solving, and infor- 
mation dissemination. I will restrict my comments 
primarily to communication content related to at- 
titude and behavior change. 


High Expectation 

“We are what people expect us to be.” This may 
or may not be true, but it is an indisputable fact 
that the expectations of other people have a pow- 
erful influence on what we think and do. Thus, 
if administrative staff communicate to the pro- 
bation officers their very high expectations of 
them, all faith in their capacity to do the difficult 
and occasionally near-impossible, they will tend 
to measure up to administration. Too often pro- 
bation officers do not expect enough of themselves 
and administration makes a serious mistake when 
they too readily accept their self-assessment. Most 
probation officers, prior to joining the probation 


department, have never really been challenged. 
Probation directors and supervising deputy pro- 
bation officers have seen one-step probation offi- 
cers meet great challenges and overcome them, 
often to their own surprise. Administration should 
communicate their faith in the probation officer 
until they believe in themselves. 

A word of caution: There is empirical evidence 
that people who are given challenging tasks per- 
form better than people who are given unchal- 
lenging or routine tasks. The people who are given 
unrealistic tasks perform poorest of all; they 
tend either to give up or look for reasons to ration- 
alize their inevitable failure. Administration can- 
not afford to be too romantic about probation offi- 
cers. 


Reinforcement 


Positive or well-placed and well-spaced support 
has a powerful effect on both behavior and atti- 
tudes. Negative reinforcement is not a very effec- 
tive method of influencing behavior. Thus, admin- 
istration should make use of every available 
opportunity to reinforce positively the good things 
probation officers are doing. If they want to in- 
crease the probability that good behavior will be 
repeated or built upon, they should express ap- 
proval and interest, while at the same time ignor- 
ing (rather than criticizing) less desirable be- 
havior. 

This does not mean that frankness has no role 
to play in probation administration. Sometimes 
direct confrontation, like an electric shock, serves 
to wake up people to what they are doing and im- 
press upon them what others think of their be- 
havior. Other times, it serves to set limits on just 
what the administration will and will not tolerate. 
In most cases, however, frankness or direct feed- 
back will be effective to the extent that it is not 
punishing, but is sent and received as relatively 
neutral information. 


Realistic Optimism 


Cynicism is probably the greatest threat to any 
probation department. Staff members can never 
afford to indulge themselves in cynicism. Proba- 
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tion officers are never comfortable with cynical, 
negative attitudes and therefore need to find simi- 
lar attitudes in others to confront the validity or 
appropriateness of what they feel; that is one 
reason probation officers complain so much to 
each other. Most probation officers don’t like to 
admit it, but the opinions of administrative staff 
are important to them. If probation administra- 
tion continually refuses to confirm probation offi- 
cers in their cynicism, regardless of what form 
it takes, their influence on the overall tone of the 
program can be very great. It is not difficult to 
set a norm in a group, particularly if you are re- 
spected. The norm probation administration 
should always strive for is that, ‘“‘Sure, things are 
backward and different, but that is why we are 
here; quitters and perpetual gripers do not help 
to get the job done.” 

Cynicism should be replaced by something else, 
and probation officers will not accept mealy- 
mouth romantic idealism. Nevertheless, probation 
officers are idealistic, prefer to be that way, and 
react positively to the kind of realistic optimism 
that passes for idealism in most successful pro- 
bation staff members. 


High-Mindedness 


Administration usually tries to communicate 
the attitude that, “You probation officers have 
more important things to think about than ad- 
ministrative details. Sometimes we foul up and 
you should tell us so, quickly and cleanly so we 
can adjust, and so you don’t have to think about 
it any more than absolutely necessary.” I like to 
think that most probation officers are slightly 
ashamed or embarrassed to complain about ad- 
ministrative details. This may make it more diffi- 
cult for members of various work locations, but 
I don’t think so if they reflect the same attitude, 
perhaps in a somewhat less elevated way. UIlti- 
mately the director has to set the tone of the pro- 
gram in his order of priorities as communicated 
by the amount of air time he gives different topics. 
The more he talks about mechanics, the more 
probation officers will think and talk about me- 
chanics. All of this assumes, of course, a rational 
administrative operation. Incidently, this applies 
to top level leadership, as well as line staff. 


Motivation 


In my opinion, most probation administrative 
staff members have an oversimplified view of the 
probation officer’s motivation. Most probation offi- 


cers are very highly motivated just to be the kind 
of probation officer administration wants them to 
be. Probation officers do not lose their motivation; 
they become frustrated when they run into ob- 
stacles—sometimes in their environment and 
sometimes in themselves—that prevent them from 
becoming what they want to become. When it 
happens, they are usually forced to look for rea- 
sons to rationalize this failure: It’s impossible; 
our clients are too stupid and backward; proba- 
tion programming stinks; it isn’t important, etc. 
Probation administration tends to read this as 
lack of motivation. Usually it isn’t. If probation 
administration can help the probation officer over- 
come the obstacles that are holding him back, 
they will find his motivation unchanged (unless 
he has been frustrated too long). In dealing with 
“problem” probation officers, probation admin- 
istration should spend more time working with 
them, trying to identify obstacles and how to 
overcome them and less time worrying about 
their lack of motivation and classifying them as 
“good” or “bad” probation officers. 

Most probation officers are slightly embarrassed 
to think or talk about such things as love or com- 
passion or caring. Although to think it is square, 
it is just the reverse. ‘‘Hippie” culture, anything 
but square, has recognized and accepted love as a 
means of influence as well as an ideal. 

At a time when the civil rights movement is 
losing interest in nonviolence as a state of mind 
and a strategy, probation administration should 
revitalize “flower power” as a central element of 
probation philosophy. While square probation offi- 
cers may be initially embarrassed, it is my per- 
ception that they are eager to adopt love and ac- 
ceptance, as a personal philosophy and a working 
strategy. It gives substance to feelings they have 
that they cannot articulate and which are, as a 
result, often suppressed. 


Creativity With Accountability 


Today, you aren’t with it if you aren’t espous- 
ing “accountability.” Yesterday, you weren’t with 
it unless you were “innovating.” Before that, the 
“binge” was group and human relations—and so 
on and on. Probation administration is great for 
binges! Now how will probation administration 
handle the accountability dilemma? Briefly, pro- 
bation administration must be held accountable 
for learning outcomes rather than teaching proc- 
esses. Then administration can expect creative 
and innovative training and learning. 
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The Creative System 


It is relatively easy to be held accountable for 
certain instructional processes. It is not so easy 
to be held accountable for learning results. Yet, 
it is within the latter framework of accountability 
that lies potential for the development of a truly 
creative and humane probation system with ex- 
citing, relevant training and motivation for pro- 
bation personnel. 

Probation officers tend to be creative when they 
have a problem or task and are free to use their 
own best ideas and means of solution. With a 
plan, evidence can be produced that a problem 
was solved or an objective met. This is true ac- 
countability—the kind that promotes creativity 
and continuous invention of new and better ways 
to solve problems or accomplish objectives. If pro- 
bation administration wants accountability with 
creativity and continuous _ self-improvement 
among its probation officers, it must develop ac- 
countability systems on the basis of outcomes and 
learning objectives rather than accountability by 
process and means. Probation administrators can 
be creative professionals only when accountability 
is established in terms of fixing desired learning 
outcomes and program objectives. Administration 
must develop plans (means) for achieving the 
established objectives including agreement on 
criteria by which accountability may be deter- 
mined. This will allow a diversity of means to 
achieve a program’s objectives with personnel 
held responsible for results rather than a pre- 
scribed method. The probation officer can exercise 
his professional training and expertise in choos- 
ing the best means to accomplish his particular 
part of the task. The key factor related to this ap- 
proach is cooperative development and agreement 
as to what will be accepted as evidence that the 
learning tasks are being accomplished effectively. 
Even though this is very complex, energy and re- 
sources expended on this problem hold great 
promise for breaking up the rigidity now so prev- 
alent in probation administration. It encourages 
new and creative solutions to problems and de- 
velopment of ideas and plans while, at the same 
time, providing greater accountability than has 
ever been possible under traditional systems. 


Responsibility Factors 


Now, why does probation administration resist 
this? I think there are two main reasons: 

(1) Some administrators and executives within 
the probation administration framework do not 


wish to be responsible, for it is much easier to 
follow standard operating procedure and not be 
held accountable for making a difference. 

(2) There is fear on the part of probation ad- 
ministration that accountability for training out- 
comes will take place only in those areas where 
measurement is relatively simple, thus leaving the 
important affective areas unattended and/or de- 
emphasized. Also, it is concerned that it will be 
held accountable for training results in terms of 
arbitrary achievement standards unrelated to the 
tremendous number of complicated variables that 
affect a probation officer’s ability to learn. 

This second reason is quite valid and presents 
a real and significant challenge to the field of 
probation. If probation administration is to orga- 
nize its personnel together so it can manage to 
produce creative training and motivation with 
accountability, it has to learn how to use some 
new tools. 

Simply put, probation administration must de- 
velop greater skills in designing training and 
motivation plans. Like the computer, planning 
and accountability tools can release creativity and 
can humanize training and motivation or, if poorly 
used, they can become the master rather than the 
servant. 

Once probation administration decides it will 
teach its probation officers something, there are 
several kinds of activity that are necessary on its 
part if the probation officer is to succeed: 

(1) It first must decide the concepts and ideas 
it wants a probation officer to learn. 

(2) It must decide upon the goals it intends to 
reach at the end of its training program. More 
specifically, it must identify the objectives in 
writing of what a probation officer must do that 
are observable and/or measurable to prove that 
training has taken place. 

(3) It must then select procedures, content, and 
methods which are relevant to the objectives. 

(4) It must measure or evaluate the probation 
officer’s performance according to the objectives 
originally selected before training takes place as 
a means of diagnosing need and combined with 
post-training as a growth measurement. 

(5) If the probation officer shows that prior to 
training he cannot perform the objective, admin- 
istration must cause the probation officer to inter- 
act with appropriate subject matter that is refer- 
enced to the criteria expected. 

(6) Finally, probation administration has an 
obligation to the fast learner, multifaceted pro- 
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bation officer, to provide enrichment opportunities 
for those who prove through preassessment and 
pretraining that the activities may be bypassed. 


Individualism 


Probation officers think of themselves as highly 
independent, antiauthoritarian, antiorganization 
individuals. Administrative staff members should 
not undermine this myth, but it is not necessary 
that they believe it. The fact is that probation 
officers aS a group are surprisingly tolerant of 
organization constraints and administrative 
“mickey mouse.” There is, however, one precon- 
dition: They must be given a rationale that they 
can accept for any policy or procedure. Probation 
officers will accept, or at least live with anything 
within reason if it is discussed with them and 


they have a chance to react. If the large majority 
of probation officers cannot be persuaded that a 
given policy is justified, one of three things is 
wrong: (1) The policy is misguided; (2) they 
have not properly thought through the policy and 
the reasons for it and therefore cannot articulate 
them clearly and forcibly, or (3) the probation of- 
ficers are resisting you and your administration, 
not the policy. 

What probation administration communicates 
to probation officers is not unrelated to what we 
as probation officers communicate to the clients 
we service. It is appalling that so little that is not 
misconception is known about the probation offi- 
cer and the probation department after so many 
years. Perhaps it is a reflection of how little the 
probation department knows about itself. The 
general topic is worth a great deal more thought. 


The Failure of a Token Economy 


By D. RICHARD LAWS, PH.D.* 
Staff Psychologist, Atascadero State Hospital, Atascadero, California 


token economies,' particularly in public fa- 

cilities in the absence of outside support, 
know that there is massive institutional resistance 
to these programs. In a State mental hospital, 
token economies are highly disruptive of estab- 
lished routines, and their successful operation in- 
evitably results in more work for the staff. If the 
token program strives for or achieves a measure 
of autonomy in the system, particularly in the 
sense of evaluation and treatment, this is often 
interpreted as a direct usurpation of traditional 
(primarily psychiatric) prerogatives. 

Token economies have, however, proved useful 
in a variety of settings? and this obvious viability 
can no longer be wished away. So if the token 
economy is not welcomed, it may be tolerated. If it 
is not seen as an acceptable treatment modality 


Tote who have established and operated 


* The opinions or conclusions stated in this article are 
those of the author and are not to be construed as official 
or as necessarily reflecting the policy of the Department of 
Health of the State of California. The author wishes to 
thank A. J. Rucci, M.D., medical director, Atascadero State 
Hospital, for his helpful comments and criticisms in the 
preparation of this paper. Reprints may be obtained from 
D. R. Laws, Atascadero State Hospital, Atascadero, Cali- 
fornia 93422. 


for the acute, tractable individual, it may be 
viewed as a means of controlling the intractable 
individual who demonstrates a “behavior prob- 
lem.” Once accepted, the token economy will prob- 
ably be physically isolated and placed under such 
rigid external administrative control that, if it 
achieves any measure of success in terms of its 
objectives, it will be in spite of rather than be- 
cause of the environment in which it functions. 
Writing of the difficulty in attempting to estab- 
lish behavioral programs in restrictive social set- 
tings, Serber has observed 
Many hospitals, or programs, not under direct social 
pressure to change, neither require nor desire innova- 
tions or objective alternatives to the ways in which they 
have always operated .... An objective systematic as- 


sessable program is a threat to a hospital fostering non- 
objective programs dictated by whim... .3 


This article will describe some of the difficulties 
encountered in the attempt to establish and oper- 
ate a token economy in a maximum-security psy- 
chiatric hospital. This system did not fail in its 


1 In a therapeutic setting a token economy is a system which pro- 
vides rewards for adaptive behavior. 

2 See review by A. E. Kazdin and R. R. Bootzin: ‘“The Token Econ- 
omy: An Evaluative Review,” Journal of Applied Behavior Analysis, 
1972, 5, pp. 343-372. 

3M. Serber, “A Word of Warning to Behavior Modifiers Working 
in a Restrictive Social Setting,” Behavior Therapy, 1972, 3, pp. 517-519. 


| 


34 ' FEDERAL PROBATION 


attempt to attain its goal. It failed in the broader 
sense that, as a treatment modality, it was never 
intended to succeed. From its inception to its de- 
mise, it was truly a “token” treatment program. 


The Setting 


The hospital—Atascadero State Hospital is a 
maximum-security institution for males, operated 
by the Department of Health of the State of Cali- 
fornia. The patients confined at Atascadero have 
been committed by Superior Courts throughout 
the State and most must return to court to com- 
plete proceedings when they leave. 

The patients—The approximately 1,300-pa- 
tient population at Atascadero is primarily made 
up of sexual offenders and mentally ill criminal 
offenders. A hospital brochure describes the popu- 
lation: 

Sex offenders are . . . committed as Mentally Dis- 
ordered Sexual Offenders (MDSO) .... The MDSO has 
been convicted of a criminal offense. The offense may or 
may not have been a sex offense, but he shows a definite 
predisposition for committing sex offenses to such a de- 
gree that he is considered dangerous to the health and 
safety of others.... 


Mentally ill criminal offender commitments fall under 
Section 1026 and Section 1370 of the California Penal 


ode. 

The 1026 has committed a crime, been tried, and found 
not guilty by the court or jury on the grounds of in- 
sanity at the time he committed the crime. He is treated 
by the hospital until such time the staff determines he 
is ready to return to court as no longer mentally ill. 

The 1370 is accused of committing a crime, but at the 
time he is committed to the hospital it has not yet been 
established whether or not he was guilty of the crime 
because his mental condition was such that he was un- 
able to stand trial. After treatment the 1370 is returned 
to court for completion of proceedings on his case.... 


The Treatment Program 


The old system.—The original treatment pro- 
gram was of the traditional, medical model vari- 
ety. In this program the new patient was assigned 
to a ward where a team composed of a physician 
or psychiatrist, psychologist, social worker, re- 
habilitation therapist, and psychiatric technicians 
determined his diagnosis and assignment to var- 
ious ward and hospital activities and to a therapy 
group. These persons also prepared progress 
notes on the patient during his stay. The treat- 
ment program consisted in varying amounts of 
four major components: (1) antipsychotic and 
other medications; (2) industrial therapy as- 
signments; (3) group therapy conducted primar- 
ily by psychiatric technicians but also by psy- 
chologists, psychiatrists, and social workers; and 
(4) something called “milieu,” which referred 


rather vaguely to a general benefit derived from 
just being in the atmosphere of the hospital. 

Patients committed to the hospital were as- 
signed in geographical catchment fashion to one 
of five ‘‘sections,” each section housing four to six 
wards. The section was presided over by an “ad- 
ministrative psychiatrist” or “section chief,’’ who 
autonomously determined what the treatment 
program would be in his section, although he 
nominally reported to the medical director 
through his chief of staff, the associate medical 
director. These section chiefs, along with the as- 
sociate medical director and the medical director, 
constituted the Hospital Executive Committee 
and literally made policy for the entire institution. 
The input to these section chiefs from ward level 
treatment personnel was largely restricted to a 
description of patient behavior, with little or no 
opportunity to express opinions regarding prog- 
nosis or ultimate disposition of patients in their 
care. The section chiefs were also able to control 
the support services which might have a role in 
treatment—psychology, social service, and reha- 
bilitation—because the heads of those services, 
the “therapy chiefs,” also reported to the associ- 
ate medical director, and thus, indirectly to them. 
In this fashion the section chiefs exerted both 
vertical and horizontal control over all treatment 
functions. 

It was therefore difficult, if not impossible, to 
initiate or complete an innovative treatment pro- 
gram within such an entrenched bureaucratic 
structure which (1) separated treatment and ad- 
ministrative function, and (2) excluded ward 
level treatment personnel from final decision- 
making. From the start, both of these features 
militated against the successful operation of the 
token economy. 

The new system.—In mid-1972, the hospital 
was reorganized into 10 treatment programs. 
These programs are directed toward specific pa- 
tient needs (e.g., “Communication Skills Pro- 
gram,” “Family Interaction Program’’), each pro- 
gram having a specific set of objectives to be 
reached for the individual patient, and a series of 
activities designed to meet the objectives. In this 
system, a patient is initially assessed and assigned 
to the program (or programs) which will best 
suit his particular needs. Under the concept of 
managing treatment by objectives, now 2 years 
old, innovation at all levels is encouraged and re- 
ceives broad support throughout the institution. 
Ward personnel, through the medium of small 
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teams responsible for small groups of patients, 
are now totally immersed in both treatment and 
administration. These programs, with few excep- 
tions, are primarily behaviorally oriented in their 
specification of needs, objectives, activities, al- 
though none at this writing employs the organiza- 
tion framework of the token economy. 


The Token Economy 


Beginning.—The token economy was first pro- 
posed as a local research project in 1969.4 It was 
to be an “experimental program.” Patterned after 
programs in California® and Illinois,“ the pro- 
posed goals emphasized (1) good work habits, 
(2) good personal hygiene and (3) the shifting 
of responsibility for behavior from the staff to the 
patient. Aversive control of undesirable behavior 
was to be de-emphasized, and consistent, positive 
reinforcement of desirable behavior favored in- 
stead. 

Functional period.—The author took control of 
the program in late 1970. We made three impor- 
tant changes at this time: (1) We developed an 
accounting system that would provide reliable 
data on how tokens were earned and spent. (2) 
We formalized all procedures in a printed man- 
ual.7 This manual was made available to patients 
and staff in order to eliminate arbitrary decisions 
as to how to operate the program. (3) We discon- 
tinued all individualized programs because they 
were inconsistent and not successful. The changes 
were an attempt to stabilize the system which had 
become so free form that it was confusing to al- 
most everyone, changed frequently and arbitrar- 
ily, and which was simply unmanageable in many 
respects. 

The results of the reorganization demonstrated 
that a complex token economy could be effectively 
managed by a cadre of psychiatric patients. 
Through the medium of the detailed procedure 
manual and a committee supervised by the author, 
the patients designed and implemented the basic 
features of an intricate program with little as- 
sistance from the professional staff. Some of these 

4 D. Molde and P. F. Bramwell, ‘“‘The Establishment and Maintenance 
of a Token Economy With Mentally Disordered Sexual Offenders and 
ATAS Atescadere Stats Heopitel, California 1969. 

5 H. H. Schaefer and P. L. Martin, Behavioral Therapy. New York: 
ae ag gee N. H. Azrin, The Token Economy. New York: 
Appleton-Century-Crofts, 1968. 

* Dp, Laws, Token Economy Procedure Manual. Unpublished docu- 
=o Atascadero, California: Atascadero State Hospital, November, 

° Laws, “‘A Patient-Managed Token Economy,” in Behavioural 
Engineering Association (Eds.), Proceedings of the Third Conference 


on Behavioural Modification. Belfast, Northern Ireland: Department of 
Mental Health, 1974, in press. 


features included the accounting system, job 
codes and titles, a token pay scale, a banking sys- 
tem, and a token store. These details have been 
extensively outlined in earlier reports.” 

Ending.—The token economy was not initially 
designed as a “treatment” system but the long- 
range objective was always to make it one. It was 
a system that provided positive and negative con- 
sequences for various kinds of patient behavior. 
Throughout, it functioned as an appendage to, 
not as a substitute for, the standard hospital pro- 
gram. Since it was established to function within 
the described hospital program, admission, work 
assignments, therapy, staffing and discharge pol- 
icies were unaffected by its existence, a limitation 
which ultimately proved crippling as it became 
apparent that the long range goal was not going 
to be attained. 

The token economy was terminated in early 
1972. It was shut down primarily because it had 
nowhere else to go. We had demonstrated that pa- 
tients could manage the essentials of the opera- 
tion and that was all we could do; everything 
else went on as before. Would it have been pos- 
sible to show improvement by token economy pa- 
tients in terms of how they behaved within that 
particular system? Could it be shown that patients 
pulled themselves together under the behavioral 
requirements of the system, took increasing re- 
sponsibility for their own welfare, and “improved” 
in a very real sense? The answer is “yes.’”’ How- 
ever, this ignores the reality that a person could 
markedly improve and still, by then current hos- 
pital standards, not be judged “‘sane” or “mentally 
healthy” in a legal sense. Since legal “sanity” or 
“substantial restoration to mental health” were 
prime criteria for release, improvement in the 
traditional clinical psychiatric sense was the 
index used. Performance ratings on social behav- 
ior, behavioral indices such as kind of jobs held, 
responsibilities assumed, number of tokens earned 
and saved, etc., would not have been honored 
under the prevailing system. Rather, statements 
such as “understands his problem now,” ‘“ex- 
presses remorse for past behavior,” ‘feels good 
about himself now,” “shows insight,” “thinks 
others are O.K.” were the kind of indices re- 
spected. 


Deficiencies of the Token Program 


The failure of the program was not entirely 
due to the administrative structure of the hos- 
pital. That structure served to limit the scope of 
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the program and crippled it to that extent. There 
were deficiencies in the design and execution of 
the program which, if even partially remedied, 
would have resulted in better functioning. Some 
of these aspects, however, were more under our 
control than others. 

In a recent paper, Hall and Baker'’ discuss 
several reasons for the failure of token economies. 
They include (1) restrictive administrative con- 
trol, which we have already discussed at consider- 
able length, (2) active interference from the 
community, which did not apply in our noncom- 
munity-based program. The issues of (3) patient 
selection, (4) staff selection and training, and 
(5) functions of the psychologist, do bear di- 
rectly on our experiences and are discussed below. 

Patient Selection.—Because of the geograph- 
ical catchment policy of section and ward assign- 
ment, the group of patients assigned to the token 
economy was too heterogeneous. Rather than at- 
tempt to apply a contingency management system 
to a group that encompassed intelligent, nonpsy- 
chotic college graduates to psychotic, trainable 
retarded, it would have been far more efficient to 
direct our efforts toward the lower end of the 
scale, i.e., the uncommunicative, inactive, long- 
term, “back ward” type patient. This is not to say 
that intelligent and sane persons do not profit 
from token economies. They do, as for example, 
previous work with delinquent soldiers'! and with 
university students'? amply demonstrates. It 
should be emphasized, however, that in these two 
cases there were attainable goals for coopera- 
tion—restoration to duty for the soldiers and 
guaranteed high marks for the students. We had 
nothing similar to offer the intelligent and non- 
psychotic patient. We could not say: ‘Take the 
position of store manager, earn 5,000 tokens, and 
you can go to disposition staffing.” For the 
typical custodial patient, it could be a different 
story. There are numerous persons at Atascadero 
who are no threat to themselves or others who are 
chronic, custodial patients and who could function 
outside of this facility. A token program directed 
specifically toward these patients could profitably 
ignore such goals as “insight’”’ and concentrate on 
rehabilitating acceptable self-care habits and a 


10 J. Hall and R. Baker, “Token Economy Systems: Breakdown and 
Control,”’ Behaviour Research and Therapy, 1973, 11, pp. 253-263. 

11 J. J. Boren and A. D. Colman, “Some Experiments on Reinforce- 
ment Principles Within a Psychiatric Ward for Delinquent Soldiers,” 
Journal of Applied Behavior Analysis, 1970, 3, pp. 29-38. 

12 R. W. Malott and J. G. Svinicki, “Contingency Management in an 
Introductory Psychology Course for One Thousand Students,” The Psy- 
chological Record, 1969, 19, pp. 545-556. 

13 D. R. Laws, 1974, op. cit. 


modicum of social skills so that they could be 
transferred first to a minimum security facility, 
thence perhaps to a family care situation, shel- 
tered workshop, etc., where they took some re- 
sponsibility for their own maintenance. 

Staff Selection.—Supervision over the opera- 
tion of a token economy, while it does not require 
a high level of education, at least requires a high 
level of motivation on the part of ward staff. The 
contingencies applied only to patient, not staff 
behavior. We could neither reward appropriate 
or punish inappropriate staff behavior, but had to 
rely instead upon their assurances of cooperation 
which produced varied results. Cooperation 
ranged from enthusiastic participation to non- 
damaging indifference; resistance, on the other 
hand, ranged from careless indifference to bla- 
tant sabotage. Confrontation of these problems 
inevitably resulted in assurances that things 
would improve in the future, which they never 
did. The lesson learned here seems to be that a 
token economy should be staffed by ward person- 
nel who volunteer for the program preferably 
persons who have received instruction in behavior 
modification as part of their training, or who 
undergo inservice training as part of the ward 
assignment. Desirable additional features would 
be control of shift assignment, days off, and an 
advisory role in promotion. 

Use of paraprofessionals.—It was demonstrated 
in the token economy that it is possible to operate 
the essential details of the program by a system 
of patient management.'* To accomplish this we 
had to rely on the assistance of the more intelli- 
gent, nondisordered patient. As indicated above, 
since responsibilities demonstrated and tokens 
earned had exchange value only within the system 
and were ultimately unrelated to the ostensible 
purposes and goals of hospitalization, the interest 
and cooperation of these persons soon flagged, and 
for good reason. 

Aside from a generalized contingency manage- 
ment program, neither professional, ward, or pa- 
tient staff existed to implement true behavior 
modification programs. Suppose, for example, we 
desired to concentrate on improving a single as- 
pect of good grooming, keeping one’s shirttail in. 
In order merely to observe the frequency of 
“shirttail out’? would require periodic behavior 
sampling over the a.m. and p.m. shifts (approxi- 
mately 7 a.m.—10 p.m.). This could be most eco- 
nomically accomplished by having patient observ- 
ers (“behavior engineers”) make observations (and 
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later reinforce appropriate behaviors) every 30 
minutes. Five observers alternating shifts of 1 
hour each could do this. If each five-man team had 
responsibility for four patients, and if it was de- 
sirable to alter simple behaviors in 20 patients, 
that would require the availability of five behav- 
ior engineers per hour per 15-hour day, for a total 
of 85 man-hours per week. This figure does not 
include training time, discussions with these pa- 
tients, or collection and evaluation of the data on 
a daily basis. A procedure similar to the above 
was attempted in the fall of 1971 with a patient 
observer team. It failed for a variety of reasons, 
primarily sloppy record keeping, failure to report 
for a shift, refusal of the responsibility, and low 
token pay. The pay was sharply increased, since 
it was the only variable we could manipulate, but 
the problem remained. It is obvious now that the 
token economy had neither adequate ward staff 
nor a responsible patient cadre to carry out simple 
tasks of the most rudimentary kind. A program in 
‘the sense of “treatment” by behavioral means 
would have been impossible. 

There is a solution to this staff problem. The 
author stands by the original assertion’: that 
ward staff should not be involved directly in the 
mechanics of operating the token economy, e.g., 
the functions of bookkeeping, banking, token dis- 
pensing, and operating observer teams. The ward 
staff should supply backing in the form of enthu- 
siasm, day-to-day direction, and if properly 
trained, consulting and advising on individual pa- 
tients and treatment procedures. The mechanics 
are better left to persons trained specifically for 
and paid to operate the token economy. This func- 
tion could be taken over by two persons working 
an eight-hour shift each from 7 a.m. to 10 p.m. 
with an hour overlap for procedural continuity. 
These could be persons at the associate or bache- 
lor’s level with training and/or experience in be- 
havior modification. So long as they received peri- 
odic supervision, the full-time services of a pro- 
fessional psychologist would not be required. 
Each of these persons, in addition to operating 
the economy, would be responsible for the design 
and implementation of treatment plans with the 
advice and consent of the ward staff. 

To solve the problem of patient cadre to carry 
out individual behavior modification programs, 
members could be recruited from patient trusty 
organizations. This is a sensible solution because 


14 Ibid. 


they could assume a measure of responsibility for 
patient care, and more importantly, their suc- 
cessful participation in token economy work 
would be realistically geared to attainable goals: 
Promotion to greater responsibility as a trusty 
and finally staffing for discharge. They could as- 
sume all of the functions formerly assigned to the 
more intelligent, responsible patients who were 
assigned to the program, i.e., banking, store man- 
agement and clerking, sergeants-at-arms, and 
membership on the observation and behavioral 
treatment teams. 

Professional roles—We must finally consider 
the role of the professional psychologist in the 
token economy. When the token economy was as- 
signed to the author (September 1970), virtually 
all day every day was spent on the ward, rede- 
signing the old system and getting the new one 
underway. As it began to run more smoothly 
(November 1970 to January 1971), this level of 
participation was not required and less direct con- 
tact with the ward was made. During the period 
under consideration in this article (February 
1971 to August 1971) the program ran smoothly 
with a high degree of cooperation and adequate 
record-keeping. In midsummer of 1971 the author 
decided to hand over major leadership functions 
to a ward staff member. The rationale for this 
decision was that, since we had established what 
was basically a patient-managed token economy, 
the best course to follow was to keep the leader- 
ship at a local level, i.e., in the ward staff. The 
major error in this decision was the writer’s 
failure to recognize that he had inadvertently 
created a climate of dependence upon his role as a 
“professional.”’ No decision concerning the overall 
operation of the economy was taken without his 
advice and consent, and this fact was consistently 
ignored. Further, the unwarranted assumption 
was made that the designated staff member, who 
had worked closely with the author in the super- 
vision of the patient management group, had ade- 
quate knowledge of the behavioral principles 
underlying the token economy and how to im- 
plement them in the daily operation of the pro- 
gram. Since we had deliberately demarcated the 
token economy operation from the mechanics of 
ward operation, the staff member chosen to lead 
the program should have been directly and per- 
sonally trained by the writer; instead, too much 
reliance was placed on the assumption that he had 
assimilated the requisite skills over time. Had 
this training been accomplished, an orderly 
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transfer of leadership function would have been 
possible. It would have then been possible for the 
author to step back to where he belonged—a con- 
sultative role, providing support and a general 
sense of direction for the program—and keep the 
leadership where it belonged—in the ward staff 
and the patient cadre. Thus, through a mispercep- 
tion of his own role in the program, the author 
also contributed to the eventual demise of the 
token economy. 


Conclusions 


The ideal of a completely locally controlled 
token economy with a high degree of patient man- 
agement was an ideal never realized. A token 
economy such as we attempted to operate at Atas- 
cadero would require almost full participation of 
a psychologist, which as indicated, is wasteful if 
the program is merely one of maintaining a heter- 


ogeneous group of patients in a contingency man- 
agement program rather than one with specific 
treatment procedures and goals. The lesson was 
useful: The principle of the token economy was 
misapplied at Atascadero State Hospital. Within 
the rigid system of administrative control pre- 
viously described, a true behavioral program 
could not function adequately, let alone prosper. 
The described deficiencies of the token economy 
could be remedied if the program (1) was di- 
rected toward rehabilitating only the chronic, in- 
active patient, (2) employed its own specific be- 
havioral treatment procedures, (3) completely 
controlled the disposition of patients assigned to 
it, (4) was staffed by trained civilian and patient 
paraprofessionals with advice from a volunteer 
ward staff, and (5) was given overall direction 
and purpose through the assistance and support, 
but not complete dependence upon a professional 
psychologist. 


Relationship Between Narcotic Addiction 
and Crime 


By PAUL CUSHMAN, JR., M.D. 
Director of Methadone Treatment, St. Luke’s Hospital, New York City 


is a close association between narcotic ad- 

diction and some types of crime, there are 
very few reliable data, and many important ques- 
tions. In particular, there is very little informa- 
tion about the relationships between crime and 
the natural history of narcotic addiction. 

A longitudinal record of criminal activities of 
269 addicts before and during narcotic addiction, 
and during methadone treatment, was studied 
using arrest records from New York City Police 
Criminal Records Division. Some conclusions can 
be reached regarding the relationship between 
crime in three phases of narcotic addiction: Be- 
fore the onset of addiction, during the years of 
illicit narcotic use, and lastly, during methadone 
maintenance treatment. 


Dis the widely held assumption that there 


Patients 


All 277 patients who had been admitted to St. 
Luke’s Hospital methadone clinic from its incep- 


tion in March 1966 to January 1, 1972, were 
studied. Methadone maintenance was still contin- 
uing in 81 percent of all patients admitted, as of 
January 1, 1973. The reasons for discharge were 
drug abuse, behavioral problems, voluntary ab- 
sconding, jail, alcoholism, and death. 

They were 30.3 percent white, 41.1 percent 
black, and 28.8 percent Hispanic and resided pre- 
dominantly in the upper West Side of Manhattan. 
They were 21.9 percent female, primarily lower 
class socioeconomically, and unemployed (25 
percent had legitimate employment on admis- 
sion). On admission their average age was 33.4 
years (range 18-77). Daily narcotic use had 
started at an average age of 20.5 (range 2-50 
years), which was an average of 13.3 (range 2-44 
years) before admission into treatment. The rec- 
ord search was performed in November 1972 
which was after 2.1 years of treatment (range 
1-74 months) and after 562 total patient years of 
methadone treatment (423 of which had been 


< 


RELATIONSHIP BETWEEN NARCOTIC ADDICTION AND CRIME 39 


completed). Only five patients had been treated 
for less than 9 months. 

The number of years of narcotic addiction was 
calculated by subtracting the date daily narcotic 
use was started from the date of admission into 
methadone treatment. No attempt was made to 
define for each patient the exact number of years 
that the patient was actually using narcotics, e.g., 
elimination of time spent in jail or in abstinence. 
Therefore, the number of person-years in the 
narcotic addiction category overstated the actual 
number of person-years at risk. 


Arrest Records 


Arrest data from two neighboring police pre- 
cincts, 24th and 26th, in which most of the pa- 
tients reside, were used as the basis for compari- 
son. The population at risk in both precincts was 
estimated at 191,000 and the arrest rates for all 
categories and for certain specific categories of 
crime were calculated by pooling the arrest data 
from both precincts, divided by the total popu- 
lation. 

Arrest records were obtained for 210 patients or 
78 percent of all the names submitted. The Police 
Department indicated that no arrest records were 
found for the remaining 59 patients on the basis 
of the information submitted. Nevertheless, inter- 
views disclosed that 33 others, whose police rec- 
ords were not obtained, had been arrested in some 
instances outside of New York City jurisdiction 
which partially explains their absence from New 
York City records. However, it was apparent that 
not all criminal records had been supplied since 
25 of the 33 admitted to having been arrested in 
New York City at least once. The present study 
is based solely on the police records actually ob- 
tained. 

The individual arrest records were studied in 
detail. For each arrest the calendar year, the age 
of each patient, and the patient’s addiction status 
(i.e., before daily narcotic use, during heroin use, 
methadone maintenance, after discharge from 
treatment) were recorded. The individual charges 
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FIGURE 1.—The frequencies of arrests in relation to the 
onset of narcotic addiction. 
in each arrest were identified, and classified into 
8 groups (except for 14): (1) Violations of the 
dangerous drug laws in effect at the time. These 
include possession and sale of dangerous drugs, 
loitering for the purpose of obtaining dangerous 
drugs, and possession of the paraphernalia of 
narcotic use. (2) Money crimes (burglary, rob- 
bery, possession of stolen property, forgery, jos- 
tling, etc.). (3) Violence (assault, possession of a 
weapon, resisting arrest, and homicide). (4) 
Prostitution. (5) Sex crimes (sodomy, incest, 
rape, etc.). (6) Violations of the gambling laws. 
(7) Misconduct (criminal mischief, public nui- 
sance, disorderly conduct, public intoxication. (8) 
Minor (traffic offenses, subway violations pri- 
marily.) 

The number of person-years at risk and the ar- 
rest rates before the onset of daily narcotic use 
are in table 1. The arrest rate before the patients 
started daily narcotic use rose precipitously dur- 
ing heroin use, fell sharply during methadone 
maintenance treatment, and rose again in the 


TABLE 1.—Frequencies of arrests in 269 narcotic addicts, before and during narcotic addiction, during methadone 
maintenance treatment, and after being discharged from methadone treatment. 


Before Narcotic 


Addiction 
Number of patients 269 
Mean age 17.5 
Patient-years at risk 2,439* 
Arrests 76 
Arrests/100 person-years 3.1 


During Narcotic During Methadone After 
Addiction Treatment Discharge 
269 269 46 
24.2 33.2 24.7 
3,716 423 34 
1,308 26 3 
35.1 5.9 9.0 


*Calculated from age 15 years to the onset of daily narcotic use. 
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FIGURE 2.—Arrest frequency by decade when daily 
narcotic use began in the first year of addiction (open 
bars) and first 5 years of addiction (cross-hatched bars). 
small group of patients who had been discharged 
from methadone treatment (who had presumably 
resumed daily narcotic use). 

The pattern of arrest frequencies in relation to 
the year daily narcotic use was begun is presented 
in figure 1. There was a small steady annual ar- 
rest frequency before addiction, which changed 
abruptly in association with daily narcotic use. 
The annual arrest rates rose progressively with 
each subsequent year. The longer the duration of 
addiction, the higher frequency of arrest in any 
given year. 

The relationship between arrest rates and the 
decade when daily narcotic use started was ex- 
amined in order to examine the effects of changes 
during the past three decades in the price and 
availability of heroin, the relevant New York 
State laws and their enforcement. In figure 2 are 
plotted the chances of being arrested in the first 
year and within the first 5 years after starting 
daily narcotic use against the decade in which 
daily narcotic use was begun. The chances of 
having an arrest were significantly higher in the 
1950’s and 1960’s than in the 1940’s (p.<0.05 for 
all comparisons). 


Effect of Methadone Treatment 


The reduction in arrest rates in association 
with methadone treatment is presented in table 1. 
As previously noted, the major reduction in ar- 


rests occurred during the first year of treatment 
yet further reductions occurred in subsequent 
years. 

The data indicate that the earlier in the natural 
history of narcotic addiction that intervention 
with methadone was started, the greater the re- 
duction of arrests. Presumably those patients who 
began treatment after many years of intensive 
criminal activities in association with addiction 
tended to continue more criminal activities during 
treatment than those whose addiction had been 
of shorter duration. 


Analysis of Criminal Charges 


In the preaddiction years, it is apparent that 
charges for money crimes were preponderant, 
whereas charges of infractions of the dangerous 
drug laws, prostitution, and violence were negligi- 
ble. During heroin addiction there was the ex- 
pected steep increase in charges against the dan- 
gerous drug laws. 

Arrests with charges of money crimes, violence, 
and prostitution became very frequent. Minor of- 
fenses and misconduct also rose significantly, 
whereas there were little differences after addic- 
tion in the incidences of charges of sex offenses 
and gambling law violations. 

The impact of methadone treatment was to 
reduce sharply the frequency of charges of viola- 
tions of the dangerous drug laws. Similarly, the 
charges of money crimes fell steeply, almost to 
the preaddiction level. Prostitution arrests fell 
sharply and did not appear at all in any of the 
records after methadone treatment had com- 
menced. Misconduct and violence offenses were 
less often recorded during methadone treatment 
than during addiction. However, there was a 
slight increase in both gambling and minor of- 
fense categories. 


Arrest Data in the Control Population 


The overall arrest rate in this control popula- 
tion was comparable to the arrest rates of the 
patients before the onset of narcotic addiction. It 
was significantly less than the measured arrest 
rate in the methadone treated patients and about 
one-tenth the arrest rate of the patients during 
heroin addiction. 

The present data document a complex relation- 
ship between crime and heroin addiction. Al- 
though the police records may have some limita- 
tions, particularly some omissions, nevertheless, 
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TABLE 2.—Classification of arrests by charges in 269 narcotic addicts before and during narcotic addiction, and dur- 


ing methadone maintenance treatment. 


Category of 
Charges 


I Dangerous Drug Laws 
II Money crimes 

III Violence 


ex 

VI Gambling 
VII Misconduct 
VIII Minor 


Before Narcotic 


During Narcotic During Methadone 


Addiction Addiction Treatment 
0.1* 12.9 3.7 
13 10.8 12 
0.3 2.0 1.4 
0.1 3.3 0 
0.1 0.1 0 
0.1 0.2 0.5 
0.2 3.9 1.6 
0.1 0.3 0.9 


*Frequency of arrest in this category for each 100 person-years at risk. 


they are the best objective measurements of crim- 
inal behavior available. 

It is too simplistic to assume a constant proba- 
bility of arrest for each crime committed. Laws 
and their enforcement change. The risks taken 
by patients vary as do their skills in committing 
crime. Thus the likelihood of arrest for each 
specific crime is quite variable, so that a precise 
relationship could not be established between ar- 
rests and crime. Therefore, insofar as these city 
police records were reflective of criminal behav- 
ior, some valid conclusions can be reached re- 
garding the relationships between addiction and 
crime in these patients. 

Before addiction, the recorded arrests were rel- 
atively few and involved only 11 percent of the 
patients. Therefore, these patients can be con- 
sidered to be predominantly noncriminal before 
becoming addicted. It is probable that most ad- 
dicts in general become criminal as they become 
addicted although the exact percentages of these 
who had antecedent criminal activities before 
addiction are variable. 

The curve which describes the frequency of 
arrests rose swiftly after addiction started and 
continued to rise in subsequent years. The reasons 
for this pattern of gradually increasing arrest 
frequencies with each year of addiction became 
evident from patient interviews. A number of re- 
sources were available to finance narcotic use im- 
mediately after the onset of addiction. Savings, 
earnings from legitimate employment, borrowing 
from family and friends, and credit were used 
initially. However, sooner or later the patient 
would exhaust these possibilities. Many then 
turned to stealing from family and friends where 
the likelihood of arrest was minimal. Then as des- 
peration increased, the patients turned to more 
and more criminal acts and assumed greater risks 
of apprehension to meet the mounting costs of 
narcotic use. Accordingly, the exposure to arrest- 
ing authorities increased with time. 

The present study describes some important 


differences in arrest rates, depending on the 
decade in which narcotic addiction began. The 
availability of cheap, relatively high quality nar- 
cotics in the 1940’s permitted many patients to 
continue addiction for several years before their 
first arrest. The 1960’s on the other hand had a 
much more costly but diluted heroin available in 
the usual street level distribution system, which 
forced many patients into criminal acts much 
sooner after their start of addiction in order to 
meet the much greater costs of addiction itself. 
In addition to the increased costs of the heroin 
itself, there were greater efforts by the law en- 
forcement bodies to apprehend drug users. As a 
result, the chances of arrest in the first year (or 
5 years) after the onset of addiction were signifi- 
cantly higher in the 1960’s than 1940’s. 


Relationship Between Types of 
Crimes and Addiction 


The data show a direct relationship between 
illicit narcotic use and violations of the dangerous 
drug laws, prostitution, money crimes, and vio- 
lence. Although the arrests for violence rose dur- 
ing heroin addiction from the preaddiction base- 
line, it is unclear what relationship violent crime 
had to addiction. Since most of the violence 
charges were for robbery or possession of dan- 
gerous weapons, it is likely that much of the vio- 
lence charged was directly associated with obtain- 
ing money and attributable to narcotic seeking 
activities to some extent. There was only a small 
number of charges for homicide and resisting 
arrest, perhaps a more general indication of 
violent behavior. Violence is unrelated to the ef- 
fects of the narcotics per se, which regularly in- 
duce sedation and reduction in physical activity. 
The incidence of crimes committed while under 
the influence of narcotics is very low. 

The reduction in overall arrest rates during 
methadone maintenance treatment were mainly 
resultant from reduced arrests in the categories 
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TABLE 3.—Comparison of arrest rates in 269 narcotic addicts before daily narcotic use, during narcotic addiction, 
during methadone maintenance treatment, and the general population residing in two police precincts in vicinity of 


St. Luke’s Hospital in 1972. 


General 
Population 
(190,000) 
All Arrests 3.35** 
Crimes Against Property* 
(grand, petit larceny, burglary) 0.70 
Crimes vs. Persons 
(homicide, assault, robbery) 0.70 
Dangerous Drug Offenses 0.57 
Prostitution 0.01 
Disorderly Conduct 0.04 
Other 1.34 


> Arrests/100 person-years at risk. 


Before Heroin During Heroin Methadone 

Use se Treatment 
(2305) (3716) (423) 

3.30 41.40 9.82 
0.92 8.90 1.18 
0.70 3.25 1.66 
0.01 19.50 3.78 
0.02 3.25 0 
0.26 3.44 0.94 
1.17 4.95 2.37 


*Classified according to traditional law enforcement categories. 


Numbers in parentheses represent the number of person-years at risk. The number of methadone treated patients 


at risk was calculated for all completed treatment years. 


of crimes against property, the dangerous drug 
laws, and prostitution. It was clear from the 
patient interviews that the primary cause of the 
reduced arrest rate was an actual reduction in 
crimes rather than a lesser propensity of the 
police department to make arrests in methadone 
treated patients. 

It was also clear that the reduced criminal 
activities emanated from the daily methadone 
administration. Freed from the withdrawal syn- 
drome and with confidence in daily availability of 
methadone, the patients diminished heroin use 
after admission into treatment. In association 
with appropriate doses of methadone and backup 
counseling services, the heroin taking habits of 
almost all patients became extinguished within a 
few months after the onset of methadone treat- 
ment. This conclusion was substantiated by the 
patients’ reports of heroin use and by the weekly 
urine examinations in which morphine spots were 
not identified in 95-98 percent of the patients’ 
urines in any given month. Therefore, the present 
data imply that there was a close association be- 
tween arrests, crime, and illicit narcotic use. 

The magnitude of reduction in arrest rates in 
this study during methadone treatment compared 
to the pretreatment rates was similar to those 
reported from various methadone treatment pro- 
grams in New York City (1-5) and elsewhere 
(6-8). Recently, a study of a Brooklyn methadone 
treatment program showed a much smaller de- 
crease in arrest rates during treatment (9). The 
discrepancy between the present study and the 
Brooklyn one may lie in some demographic and 
regional differences. The predominantly black 
residents in the economically and socially blighted 
Bedford Stuyvesant region of Brooklyn contrasts 
with the mixed racial group in the less disturbed 


upper west side of Manhattan. The earlier 
patients in treatment at St. Luke’s may have been 
especially well motivated for rehabilitation with 
methadone as a maintenance treatment. However, 
similar reductions in arrests were seen in the 
Health Services Administration program (2) 


which treated a large and unselected group of 


patients variously motivated and in Bronx State 
(5) which treated patients residing in the South 
Bronx with similar urban problems as Brooklyn. 
However, the major difference between the Brook- 
lyn treatment program and those reporting 
steeply reduced crime rates during methadone 
treatment appears to be the manner in which 
methadone is prescribed. In St. Luke’s as well as 
the other treatment programs cited, methadone 
is prescribed in sufficient doses to avert the ab- 
stinence syndrome, and to produce sufficient cross 
tolerence to minimize the effects of injected 
heroin. Under these circumstances the patients 
usually more or less completely extinguish their 
heroin taking habits and desires. In Brooklyn a 
variety of dosage schedules differing importantly 
from the standard Dole-Nyswander procedure was 
used. Methadone may not have been prescribed in 
an optimal fashion to prevent continuing heroin 
use. Quarterly urinary data obtained from the 
treatment program (10), indicate that a sizeable 
percentage of the Brooklyn patients continued to 
use heroin even in their second year of treatment. 
In contrast less than 5 percent of patients at St. 
Luke’s or Beth Israel Medical Center in their sec- 
ond year had morphine detected in their urine 
during any monthly period. If heroin use was 
continued in the Brooklyn patients, many were in 
jeopardy of arrest for narcotic offenses and also 
the crimes committed to pay for the costs of 
heroin. 
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Since a primary treatment goal is the complete 
substitution of oral methadone for illicit opioids, 
the extent to which this treatment aim is realized 
has important ramifications in patients’ behavior, 
criminal] activities, and arrest rates. 

During methadone treatment the patients ap- 
peared to be significantly more criminal than the 
controls, as far as arrest rates are a measure of 
criminal behavior. They appeared to have a simi- 
lar arrest frequency for money crimes, but were 
higher in offenses against the drug laws, violence, 
and misconduct. Therefore, in this group of pa- 
tients the use of methadone as a substitute nar- 
cotic had alleviated much of the criminal activ- 
ities; however, some criminal activity remained. 
Some of the important factors in their residual 
criminality include many personality problems; 
much residual social and economic maladjustment; 
and the fact that many patients remained in con- 
tact with the drug subculture. 


Conclusions 


Criminal behavior of 269 narcotic addicted in- 
dividuals, reflected by their New York City Police 
arrest records, was studied longitudinally in re- 
lation to various stages of narcotic use. Predomi- 
nantly noncriminal before addiction, the patients 
had progressively increased rates of annual ar- 
rests after addiction started. During heroin use 
the increased arrests were primarily for viola- 
tions of the dangerous drug laws, prostitution, 
violence, property crime, and misbehavior. Dur- 
ing methadone maintenance treatment, the fre- 
quencies of arrests for violations of dangerous 


drug laws, prostitution, and property type of of- 
fenses fell steeply, approaching their incidence 
in a control population, while misbehavior and 
violence remained somewhat higher than control. 
A complex interrelationship between addiction 
and crime was evident in this lower class, pre- 
dominantly minority group sample of urban ad- 
dicts. 
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The Cregier Outpost: A Therapeutic Response 
to the Juvenile Offender 


By Guy A. RUTH, PH.D.* 


demic and behavioral-social program spon- 
sored by the Illinois Department of Mental 
Health, the Chicago Board of Education, and the 
Illinois Department of Correction. The population 


[ice CREGIER OUTPOST is a nonresidential aca- 


* Dr. Ruth is director of Westside Youth Services and 
the Cregier Outpost, Institute for Juvenile Research, 
Chicago, Illinois. 


is exclusively comprised of parolees who partici- 
pate on a voluntary basis. The curriculum design 
is similar to regular school offerings and classes 
are held from 8:45 a.m. to 2:30 p.m., daily. A 
quasi-behavior-modification system operates by 
monetarily reinforcing school attendance, aca- 
demic and behavioral performance, and adjust- 
ment. A maximum of $5 per week is given when a 


| 
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student fulfills the criteria. Our response to the 
offender will be presented in an attempt to share 
our successful results with persons concerned 
about the problem of juvenile delinquency. 

The Cregier Outpost was initially created as an 
educational alternative for male juvenile parolees 
who upon release from an Illinois State Youth 
Correctional Institution were experiencing diffi- 
culty in reintegrating into school and community. 
The adjustment difficulty often resulted in a 
young man’s being returned to the institution. 
The present 40 to 50 percent recidivism rate of 
Illinois parolees is indicative of this difficulty, i.e., 
approximately 40 to 50 percent of parolees in the 
State of Illinois are returned within 1 year of 
their release date. The program offers an indi- 
vidualized and structured approach to the young 
man’s academic and behavioral and social diffi- 
culties. These difficulties are perceived as factors 
which interrelate with the juvenile’s ability to 
effect a successful family and community adjust- 
ment. 

The 20 juvenile offenders who enroll at the 
Cregier Outpost are male Blacks ranging from 15 
to 18 years of age. The program has been in ex- 
istence since September 1970. Approximately 135 
youths have been enrolled since its inception. 
Our statistics indicate that 50 percent of this 
total enrollment remained the maximum 1 year 
and 37 percent remained one semester (4 
months). Approximately 14 percent of our total 
student enrollment from the period September 
1970 through January 1974 became recidivists; 
i.e., 19 of the 135 youths were returned to a cor- 
rectional institution as a result of some explicit 
parole violation. Those who remained in the pro- 
gram one semester were generally more academi- 
cally and behaviorally-socially oriented and inte- 
grated. Their level of academic achievement was 
more age appropriate and their behavioral and 
social adjustment was more compatible with suc- 
cessful family and community adjustment. 

There has been no turnover in staff since Sep- 
tember 1970. We believe this is important as past 
participants tend to inform future students as 
to “what kind of bag our staff are coming out of.” 


(In essence, is that a hip place to attend?) Per-: 


manent staff ratio is 7-1 (seven students per staff 
member). Volunteer staff come from local uni- 
versities and there is a turnover, therefore, each 
semester. They assist permanent staff with class- 
room academics and experiences. 

The majority of our youth reside in the geo- 


graphical area known as the near Westside of 
Chicago. The near Westside is a catchment area 
with an approximate population of 20,000. The 
near Westside is a very disintegrated community 
beset by a high crime rate and rampant drug ad- 
diction cases, particularly among the 15 to 28- 
year age group. High levels of unemployment, 
gang activity, school dropouts and a high per- 
centage of welfare recipients are significant fac- 
tors which relate to the unstable conditions of 
this community. 

Our initial contact with the youths begins at a 
group orientation meeting for all prospective 
candidates. Students are thoroughly informed 
about the program and staff expectations. Explicit 
acknowledgement is made of their previous and 
present life experiences. They are also informed 
that the director was a high school dropout and 
that he and staff have personally experienced 
comparable life experiences, but nevertheless “‘got 
it together” and pushed toward higher goals. The 
rationale for this approach is to attempt to estab- 
lish surface rapport and identification, and relate 
to the tendency of the youths to automatically 
turn off perceived authority. In essence, this first 
group meeting focus is on capturing the fleeting 
or nonexpressed interest of the prospective candi- 
date. 

It is to be noted that many of these youths come 
from families (very often with only one parent) 
where the mother has good and responsible family 
intentions and commitments. However, having to 
attend to a multitude of social, economic, and emo- 
tional concerns regarding self and family fre- 
quently overwhelms. The mother is almost forced 
to give up on a son as one last method of coping 
with the many stimuli and responsibilities that 
require her attention, and which play an integral 
part in validating her adequacy as a person and 
parent. Thus, the child who presents more serious 
management difficulties very often is formally or 
informally excluded from the family. The young 
man doesn’t understand this; the only thing he 
understands is not being a part of the family and 
a resulting feeling of alienation. It becomes diffi- 
cult for him to establish peer relationships and a 
sense of interpersonal competence when these 
qualities have not been acquired at home. The 
young man that experiences this type of reality 
often turns toward less socially acceptable modes 
of behavior in an attempt to get peer recognition 
and validate his effectiveness as a person. (Ex- 
ample: I can effectively stickup someone; I can 
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effectively lie, hide my true feelings and activi- 
ties.) When the program and staff initially en- 
counter these young men, they are often enter- 
taining fleeting and fanciful ideas of who they are 
and where they are going. We attempt to enter 
and understand this dynamic realm that not only 
challenges staff—but also the young man. 

Interpersonal peer relations among the students 
during the first week of the program are basically 
restricted and limited (by choice) to task-oriented 
expectations. The staff become the primary focus 
and concern of students. Close observation is 
given to how staff conduct themselves, and what 
their interpersonal relations are. Interest is given 
to which staff members possess power and au- 
thority. In our program this is readily discerned 
because the director is ‘doctor,’ which automati- 
cally seems to connote authority. He is addressed 
“doctor’’—and the other staff by first name—and 
observation is made to see if the doctor actually 
does possess the power and authority. It appears 
that the close observation of staff by students is 
somewhat related to many of our students’ tenu- 
ous and fluid sense of self-identity—and their 
search for external factors and images to identify 
with and incorporate into their own identity struc- 
ture and developing character. An example of this 
rapid identification is seen in the “Superfly” hair 
and personality styles projected by many youth 
after they have seen the movie. The trying out 
and acquiring of ideals and values also occurs 
through these transitory experiences and the stu- 
dent appears to be determining if he can fit into 
this new network (acceptance-rejection phenome- 
non). If he perceives himself as being able to fit 
into the network, concern is then given to what 
role status he can acquire vis a vis peers and staff. 
Some students are never able to become part of 
the peer network, and thus become functional 
isolates. Very often these are the students who 
eventually discontinue participation. 

The initial checking out of staff and peers 
usually takes a few weeks. After this assessment 
period our staff see the manifestation of more 
authentic behavior and emotions. It is this be- 
havior and emotions which our program and staff 
attempt to understand and relate to. 


Profile 


Academically, the majority of our students are 
below expected achievement levels for their ages; 
however, there is a wide range of differences 
within the group. Many students evidence serious 


reading deficits which result in first and second 
grade reading levels. Their ability to comprehend 
material that is read to them, however, is usually 
quite higher. This suggests that the acquisition of 
basic reading skills and other rudimentary essen- 
tials for reading and learning was curtailed or 
not consistently available at an earlier stage of 
their development. The young man’s cognitive and 
emotional receptivity to these basic inputs was 
probably also a factor, i.e., his readiness for a 
school experience is to a large extent dependent 
upon how wholesome, stimulating, and prepara- 
tory his preschool and family experience was. The 
current focus on cognitive and affective needs of 
infants and toddlers reflects the crucial impor- 
tance of these earlier stages of development. The 
negative ramifications from a thwarted and in- 
auspicious child developmental experience are 
legion. 

This reading deficit can be a great influence on 
the students’ psychosocial and emotional adjust- 
ment in their program, family, and community. 
Many students have confided in staff about the 
personal feelings of shame that have occurred as 
a result of their reading deficiency. Relationships 
with girl friends, peers, and other meaningful 
people in their life space can be affected. Reading 
deficiency can be a very sensitive area for the 
student. Remediation in the classroom group set- 
ting can be very touchy—many young men do not 
and will not acknowledge their lack of ability to 
classroom peers. If the teacher or staff member 
inadvertently forgets about a particular student’s 
reading problem and calls on him to read, the 
student will quite likely manifest a hostile defiant 
attitude and posture. His unknowing peers might 
interpret his behavior as “that brother sure is a 
bad dude.” The fact is, that brother is trying to 
protect what little self-esteem and adequacy he 
does possess. However, as staff and student get to 
accept each other, the threat of acknowledging 
certain deficiencies is mitigated. Learning takes 
place much easier in a less tense and defensive 
atmosphere. 

The following psychological, social, and emo- 
tional components are exhibited by many of our 
students: Unanimous feelings of powerlessness 
and lack of control over destiny. This is often 
observed when the student indicates reluctance to 
complete easy assignments or follow through with 
mutually agreed upon actions. As an example, 
the student fails to contact an employer after a 
staff member has arranged an interview. An in- 
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quiry as to why the student failed to keep his 
appointment generally goes, ‘“Well, something else 
came up man,” “‘I forgot,” “got lost,” or “did not 
have bus tokens,” etc. When these reasons are 
thoroughly questioned and examined they usually 
result in a response such as “Aw, I wouldn’t get 
the job anyhow,” “I don’t like that type of work 
anyhow,” or, “that Honky wasn’t going to give 
me a gig anyhow.” This feeling of powerlessness, 
if permitted to go unchallenged, can lead to the 
young man’s loss of hope and perception and there 
will be no change in his life circumstances. 

Diffused self-identity, low self-esteem and con- 
cept are frequently observed in many of the young 
men as they respond to program and staff. Rapid 
identification with certain values, behavior ges- 
tures, attitudes, clothes and other external images 
is frequently utilized by the juvenile as he at- 
tempts to discover those feelings and images that 
make him feel like somebody, and result in his 
being recognized as somebody. The frequent use 
of the Outpost full length mirror seems to give 
reassurance to many of the young men as they 
gaze and gesture in the mirror. Cocky, bravado, 
and bad dude styles are often facades that at- 
tempt to conceal strong feelings of inadequacy, 
limited self-confidence and basic fear of not know- 
ing where one is really going—but only that one 
is expected to be going somewhere. 

The young man’s lack of ego resources very 
often leads to impulsivity, particularly when he 
is confronted with a stressful or conflictive peer 
or staff expectation. The young man’s basic urge 
and need to gratify an impulse which uncon- 
sciously might relate to dependency, independ- 
ency, sexual identification, or some other growth 
area assumes overwhelming preeminence. The 
student’s judgment during these impulsive mo- 
ments is usually poor and results in his becoming 
distressed or distressing someone else. ~ 

Ambivalence toward authority figures is par- 
ticularly witnessed during early phases of the 
program. On one hand, the authority figure might 
represent power that captivates and enthralls the 
young man. On the other hand, the authority 
figure might conjure up strong unreconciled feel- 
ings toward a deserting or unavailable father, the 
youth’s correctional experience, or perceived soci- 
etal oppression that the young man holds as re- 
sponsible for his and his family’s living condi- 
tions. 

Anxiety over virility and masculine drive is 
often expressed by refusing to use contraceptives, 


and thus impregnating their ladies at an early 
age. This is an attempt to validate manliness. 
However, the birth of the child does not consu- 
mate this experience. The young man then be- 
comes faced with the need to behave responsibly 
to the child and his lady. If he fails to act re- 
sponsibly he comes into conflict with his lady, her 
family and mother, and perhaps his own mother. 
The heat is really turned on—a heat that the 
young man never envisioned prior to pursuing 
this pleasurable experience. The demands that 
this situation present can and often do have a 
negative impact on an already emotionally and 
socially vulnerable adolescent. Two of our stu- 
dents who experienced this reality eventually 
withdrew from the program in a futile attempt 
to secure a job. 

Suspiciousness, distrust, and egocentricity are 
apparent in many of our students. The young man 
seems to suggest that if he himself is not clear 
about who he is and what’s happening to him, it 
would be foolish to trust someone else’s motives, 
etc. A turning towards self and looking out for 
self only can be ways of coping with this internal 
emotional reality. 

Poor concentration, low achievement motiva- 
tion, and poor object relationships (which relate 
to distrust and suspiciousness of persons) are 
some additional facets of many of our Outpost 
youth. 


Therapeutic Response 


Given the aforementioned profile, the Cregier 
Outpost Program and staff focus on giving our 
students the opportunity to “get it together.” All 
students are assigned a counselor. More intensive 
individual and family therapy backup services 
are also available. Group rap sessions are an on- 
going part of the program dealing with emerging 
concerns and issues. Developing a sense of self- 
identity with the ability to establish meaningful 
interpersonal relations are two primary program 
objectives. We believe that this positively relates 
to the young man’s ability to correct the previ- 
ously mentioned academic and psychosocial areas 
of difficulty—tthus permitting him to make a suc- 
cessful transition into adulthood. 

These two primary program objectives are in- 
deed awesome goals given the student’s stage of 
late adolescence and fairly developed character 
formation, plus our limited presence in his total 
day. Nevertheless, there is hope, particularly 
when the student’s developmental history indi- 
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cates that there was some meaningful important 
person in the young man’s life. 

Many of these young men have experienced dif- 
ficult developmental (socialization) experiences. 
One such difficulty is often in the area of separa- 
tion-individuation. If this phase of development 
is thwarted, ego development and the ability to 
establish good object relationships is curtailed. 
Trust, inability to delay gratification, low frustra- 
tion tolerance, and lack of self-reliance are just 
some of the adverse ramifications of difficulty in 
this early developmental period which ultimately 
affect adolescent development. Therefore, when 
the adolescent attempts to assert his independ- 
ence and autonomy he is confronted by sometimes 
strong unacceptable dependency needs. This con- 
flict sometimes is focused on mother who is per- 
ceived in a love-hate perspective. The ambivalence 
toward mother is often rooted in the young man’s 
family experience. If a young man was not for- 
mally or informally excluded from his family, he 
may have experienced maternal overprotection 
which threatened his natural thrust toward paren- 
tal and family emancipation. Mother is often un- 
consciously or consciously held responsible. Many 
young men consciously resent their mother’s pro- 
tective overtures; however, for many unconscious 
and developmental reasons they do not or cannot 
break away and establish more appropriate pat- 
terns of adjustment. Thus, mother can become 
the target for son’s projective fears, guilt, shame, 
etc. Antisocial behavior is sometimes exhibited 
by the student in an attempt to express his un- 
reconciled feelings. Guilt often leads to depend- 
ency and atonement overtures. The staff of the 
Outpost believe that authentic interpersonal rela- 
tions are an absolute necessity if we are to estab- 
lish trust and respect with our young men and re- 
late to many of these conflictual areas of emotional 
adjustment. The young men are very sensitive 
to phonyness and unrealness. We, of course, en- 
courage the students to be real and honest in their 
relationship to fellow students and staff. Thus, 
reciprocity of authenticity enables all persons to 
grow. When the young men begin to realize that 
they can express and discuss real feelings and 
concerns without being rejected and ridiculed, 
this behavior is reinforced and acquires a higher 
probability of being elicited again. Fairness and 
firmness are two absolutes which our program 
embraces; freedom with responsibility is another. 
All students are expected to face the consequences 
of their behavior. These principles are factors 


which we believe eventually lead toward more re- 
sponsible and mature behavior and enable the 
student to perceive stability and predictability in 
his immediate environment, i.e., program (stu- 
dent and staff). We believe that new responses 
and behavioral repertoires of a positive nature 
occur in such an environment. 

Quite frequently the young men make inquiries 
into the staff’s personal lives. This is sometimes 
done to compare their own family life experience 
with someone else’s. We feel no qualms about 
sharing some of our personal life with our stu- 
dents, particularly when we are expecting them 
to share their life and personal experiences with 
us. This type of relationship appears to facilitate 
more effective interpersonal relationships. It is 
to be noted that students visit staff members’ 
homes and often engage in rap sessions in addi- 
tion to having breakfast or lunch. The students 
and their parents have the telephone numbers of 
the majority of our staff; if they should need to 
call us during nonschool hours, they are free to 
do so. Some persons might respond with the feel- 
ing that we are permitting too much dependency. 
We contend that certain needs that are more ap- 
propriate at a younger age, nevertheless, need to 
be fulfilled regardless of the young man’s present 
age. As previously mentioned, very often the 
young man’s socialization process was spotty and 
deficient, which often results in unreconciled needs 
in later adolescence that must be recognized and 
dealt with by student and staff. 

Many of our students experience difficulty with 
relationships that appear to reflect interpersonal 
closeness; they seem to associate this with help- 
lessness and infantile dependency (nonmasculine 
dependency). This, in turn, stimulates fear of 
ridicule and rejection. Group “rap” and individual 
counseling focus on these conflictive areas of emo- 
tional growth. These unreconciled areas within 
the young man’s personality become very sensi- 
tive and acquire defenses to protect ego from ad- 
ditional hurt or loss of self-esteem. If change and 
personal adjustment are approached too quickly 
and directly the young man often withdraws or 
exhibits undesirable behavior which he hopes will 
cause you to leave him alone and stop trying to 
understand him. For the youth, to understand him 
means to disapprove of him and reject him. As 
our program progresses the students begin to 
realize that their anticipatory fears do not result 
in rejection and ridicule but result in more mean- 
ingful interpersonal relationships. The student’s 
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enhancing and broadening of interpersonal rela- 
tionships is often reflected in his reaching out 
toward those agency staff members not involved 
in his program but in close physical proximity to 
the Outpost. 

The author’s secretary, a middle-aged warm, 
sensitive, and caring person, is usually the first 
outside person they befriend. She appears to be- 
come a surrogate maternal figure for some of the 
young men. Some have given her a wallet size 
photo of themselves. The student seems to be 
giving and attempting to fulfill his dependency 
and maternal nurturing needs from a woman that 
does have the time and inner resources to give 
him without the obligation and emotional en- 
tanglements that revolve around a relationship 
with mother. Other staff members also take on 
meaningful roles and images for our students. 
The student almost seems to be creating his sec- 
ond family—a family in which he feels adequate, 
loved, protected, and knows where he fits. With 
very few exceptions, the secretary and other staff 
realize that they, too, can feel secure and pro- 
tected with these young men in their immediate 
realm. Stealing and burglary (even though there 
is sufficient opportunity) very seldom occur. When 
they do occur it is usually because a student hasn’t 
reached out to anyone. 

Regression and the utilization of past coping 
mechanisms and emotional responses are quite 
common among our students as they move to- 
wards higher levels of emotional, social, and aca- 
demic growth. Our staff attempts to have the stu- 
dent analyze his emotions and responses and 
assess their utility and adaptability to existing 
objectives and goals. This of course, is usually 
quite difficult for adolescents. 

As this involvement and understanding of our 
students continues, it becomes apparent that cer- 
tain male staff members become role models for 
many of the young men. 

Role modeling, which is expected during one’s 
formative years, seems to become once again es- 
sential as the youth attempts to achieve a more 
successful level of adjustment. This inevitably 
presents many problems. The youth has to strug- 
gle with feelings of dependency, ambivalence, 
parental loyalty, masculinity, guilt, and aggres- 
sive impulses. These feelings become activated 
when new images, feelings, and ideas impinge 
upon the old self that defensively attempts to 
resist change and protect ego integrity. 

Very often aggressive verbal acts and self- 


dramatization are exhibited by the students to 
test our reaction to their behavior. If they fail to 
see security and self-assuredness in the staff they 
hold on to those known behavioral and emotional 
patterns of interaction. We, of course, always at- 
tempt to discuss these episodes and have them be- 
come learning experiences, all directed toward a 
higher level of academic and emotional growth. 
It is very often necessary to remind the students 
that all persons sometime experience fear, anxi- 
ety, anger, etc., and that denying or hiding their 
feelings usually does more harm than good. 

The old adage, ‘““My best friend can be my 
worst enemy,” is quite germane to our students. 
They have very few acknowledged individual 
friends. They call them associates. They readily 
admit that friends can be dangerous in an un- 
predictable and uncertain environment. Being 
vulnerable in their environment means less chance 
of surviving. This reality, therefore, restricts the 
young man from sharing personal] feelings and 
concerns for the purpose of reality testing or just 
to ventilate some pent-up emotions. Family mem- 
bers for various reasons are also often not avail- 
able when the young man just needs to talk to 
someone. The staff of the Outpost attempt to 
meet this need. As trust continues to develop, the 
young man is often willing to discuss more per- 
sonal matters with certain staff. Sharing personal 
feelings and concerns with a staff member is less 
threatening than with a peer because the staff 
member does not live and interact with those per- 
sons in the young man’s family and street social 
network. They also realize that we will not dis- 
cuss their business with other students without 
their permission. Trust and respect, of course, 
play an integral role in this sensitive area. When 
the young man experiences emotional satisfaction 
from such a sharing experience it enhances its 
meaningfulness and adds a new dimension to his 
personality. 

The violence that one often attributes to inner- 
city juvenile delinquents is to a large extent real; 
however, we definitely witness our students turn- 
ing away from potential and self- or group-initi- 
ated violent acts or activities. It appears that as 
the previously mentioned personality changes oc- 
curred, the young man begins to think before 
acting, i.e., impulse control increases. The “gang 
banging” activities which previously occurred 
seemed to be acts of poor judgment and confusion. 
The young man hoped that these activities would 
result in peer group approval, and feelings of self- 
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worth and adequacy. In essence, when ego integ- 
rity and identity are loose and diffuse the young 
man is vulnerable to peer suggestions; participa- 
tion in potential or real violent acts has a higher 
probability. Therefore, as the young man acquires 
a broader and more accurate sense of self-aware- 
ness and adequacy, he is able to meet his personal 
and human needs through more acceptable and 
constructive avenues. This new level of function- 
ing is eventually recognized and appreciated by 
student and other observing persons. When a stu- 
dent reaches this level of functioning, he becomes 
more inner-directed and perceives certain aca- 
demic, vocational, and social aspirations. The pro- 
gram staff are very supportive and reassuring; 
and the young man realizes that even though he 
may be completing his performance in the pro- 
gram our interest in him does not end. 


Conclusion 


The Cregier Outpost has been quite successful 
since its inception in September 1970. Recidivism 
from the period September 1970 through January 
1974 was 14 percent; i.e., 19 of the 135 youths 
who participated during the above period had to 
be returned to a correctional institution as a re- 
sult of some explicit parole violation. The overall 
student attendance for each academic year since 
September 1970 always exceeded 69 percent. The 
author believes that the program which was in- 
tended to be an academic behavioral-social alter- 
native for the juvenile offender is a sound concept. 
The comprehensive involvement with the juvenile 
is perceived as crucial to redirecting the lives of 
these young men. Being available when they need 
you is very necessary. Being available often 
means: Going to court with them and speaking 
up in their behalf to a judge or prosecutor (these 
youths are very often picked up and charged with 
minor violations or fabricated charges); as- 
sisting them in making contact with a prospective 
part-time employer; assisting them in securing a 


HE TASK of corrections ... 


the offender and the community... 
toward changing the individual offender . 


social security card or a driver’s license; or per- 
haps listening to them if they call your home at 
night upset about something that they are im- 
mediately experiencing and lack insight about 
what to do. These circumstances can prove to be 
valuable learning experiences and lead toward 
more effective and meaningful interpersonal re- 
lationships between staff and student. However, 
the ability to meet the juvenile at this level of in- 
volvement is very dependent upon the quality of 
staff. Staff can make or break a program. 
Utilization of monetary reinforcement was im- 
perative if we were to begin competing with the 
other stimuli impinging upon the young man’s 
life. The environmental and social stimuli can 
easily distract the juvenile from attending our 
program or some other involvement we perceive 
as more socially acceptable. Money ($5 a week 
for perfect attendance) serves as an external mo- 
tivator that enables the program to capture the 
student long enough for both parties to get to 
know each other. If and when the student begins 


‘to know the program and himself he very often 


begins to engender his own motivation and par- 
ticipates in the program regardless of the money. 
He is thus becoming more of a self-actualizing 
individual. 

The Cregier Outpost certainly is no panacea for 
the problem of juvenile delinquency. We have not 
been able to help all of our students, nor immedi- 
ately inject sunshine and happiness into those 
young men’s lives. We did seem to help and re- 
direct. 

A comprehensive and holistic view of the male 
juvenile offender appears to be imperative, i.e., 
the young man’s academic, social, emotional, and 
behavioral needs have to be understood and met 
if he is to fulfill his potential as a human being, 
and thus permit the community and the Nation 
not only to survive, but moreover to thrive on the 
contributions of all its residents and citizens. 


includes building or rebuilding solid ties between 
. This requires not only efforts directed 


. . but also mobilization and change 


of the community and its institutions--THE PRESIDENT’S COMMISSION ON LAW 
ENFORCEMENT AND ADMINISTRATION OF JUSTICE, Task Force Report on Correc- 


tions, 1967. 
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Mental Health and Humanization: The 
- Military Approach to Penology 


By LT. COLONEL EDGAR J. HABECK, D. S.W., AND MAJOR THOMAS C. BOND, M.D.* 


UCH HAS BEEN written over the years de- 
Mi ploring the present state of our penal 

institutions, their dehumanizing effects, 
and their inability to accomplish the goal of re- 
habilitating prisoners to become worthwhile mem- 
bers of society. When a penal institution can 
demonstrate a rate of 97 percent for those men 
successfully completing Federal parole super- 
vision' and when that rate has ranged between 
92-98 percent over the last 10 years, the institu- 
tion deserves examination and appraisal. When 
many inmates remark that their experience in 
confinement was beneficial to them in terms of 
maturity and preparation for the future, the fac- 
tors contributing to their “rehabilitation” war- 
rant scrutiny. 

Many of the most outspoken critics of our penal 
systems have been mental health professionals 
who often complain that their efforts were quickly 
undermined by unresponsible custody personnel as 
being too radical and undermining security at the 
institution. As a result, the mental health staff 
has tried to work with individuals to help them 
function in an oppressive environment, but has 
had noticeable failure toward changing institu- 
tional programs or policies. 

The purpose of this article is to examine the 
operation of the institution and many of the pro- 
grams instituted over the past few years which 
we feel have been of definite benefit in improving 
the overall atmosphere in the institution toward 
personal growth and humanization without jeop- 
ardizing custodial or security considerations. In 
addition, we hope to examine some of the factors 
which have permitted these programs to start and 
to flourish. 


Setting 
The United States Disciplinary Barracks 
(USDB) is the maximum-security institution 


housing Army and Air Force prisoners. It is lo- 


* Lt. Colonel Habeck is chief, Social Work Service, U.S. 
Army Medical Center Fort Gordon, Fort Gordon, Georgia. 
Major Bond is chief of the Psychiatry Division, Directorate 
of Mental Hygiene, U.S. Disciplinary Barracks, Fort Leaven- 
worth, Kansas. 
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cated at Fort Leavenworth, Kansas, approxi- 
mately 30 miles northwest of Kansas City. It is 
staffed mainly by military personnel with civilian 
support? and provides a wide range of vocational 
training details, furnishing marketable skills and 
supervised by qualified civilian overseers. Educa- 
tional opportunities up to the level of an associate 
in arts degree are available. 

The inmate population is presently 1,150 men, 
with an average age of approximately 23. The 
USDB receives men court-martialled and sen- 
tenced to confinement from greater than 1 month 
to natural life, and offenses range from AWOL to 
murder. 


Administration 


The USDB operates on a directorate type staff 
system in which each activity is headed by a di- 
rector who reports directly to the commandant, 
or “warden” (see figure 1). In this manner, each 
directorate acts independently and has direct 
access to the decision-making authority. When 
changes of policy or new programs are proposed, 
it is routine to circulate the proposals through all 
directorates for approval or revision prior to the 
final decision. The entire institution is thereby in- 
volved in the planning and implementation of 


1 All military prisoners released on parole are supervised by United 


States probation officers and do not come under local state supervision. 

2 Presently there are 648 military personnel and 120 civilian staff 
members assigned to the USDB. This represents an inmate-staff ratio 
of 1.5:1. 
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change. Essentially, the system operates with an 
initial minimum of interference and later with a 
maximum amount of participation by all activities. 


Directorate of Mental Hygiene 


The Directorate of Mental Hygiene presently 
consists of a director, who is a doctoral military 
social worker, two full-time military psychiatrists, 
two doctoral military psychologists, five master’s 
level military social workers, four civilian social 
workers, and 11 social work/psychology enlisted 
specialists, most of whom possess B.A. level de- 
grees in the social sciences. The Mental Hygiene 
building is located within the walled institution. 

The directorate operates on a team concept, 
with three multidisciplinary teams, each respon- 
sible for one-third of the inmate population. In- 
mates are randomly assigned to the teams and the 
teams are responsible for routine evaluations and 
therapy if indicated. Through the use of this sys- 
tem, it is felt that more personal rapport can be 
established, continuity of care provided, and more 
meaningful recommendations forwarded with re- 
gard to disposition. Furthermore, inmates are 
more likely to seek help if there is a preexisting 
relationship involved. 


Discussion 


In 1971, Dr. Seymour Halleck made a strong 
plea for increased social activism on the part of 
psychiatry. In reflecting on his experiences in 
working in prisons, he states: 


When a psychiatrist works with (individuals in a 
highly oppressive environment), he learns some bitter 
lessons: he learns how hard it is for him to do much to 
change the oppressive environment: he learns how much 
more help he could provide if he were able to change the 
environment: and he learns that he helps his patients 
little, or may even hurt them, if he ignores their environ- 
ment.$ 

Prison administrators frequently boast about progress 
in correctional programs by pointing to the number of 
therapeutic personnel available. Yet, if such personnel 
are merely available but do nothing to change the de- 
humanizing aspects of the system, their very presence 
makes it easier to rationalize oppression within that 
system.+ 


At the USDB, we have sought to deal with 
these issues. In general, the most dehumanizing 
effect of a prison situation is the sterility and the 
uniformity of the environment. By offering a 
wide variety of activities of a voluntary nature, 
an inmate can choose to participate in those 
which he may find personally appealing. All men 
would not benefit from each of these programs 


3 Seymour Halleck, The Politics of Therapy. New York: 
House, Inc., 1971, p. 29. 
4 Ibid., p. 30. 
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nor have an interest in all. There are no specific 
benefits given to the individual for participation 
other than a personal sense of growth, accomplish- 
ment and self-esteem. In addition, the use of 
broad-based institutional programs permits the 
maximum impact of the greatest number of men. 
Mandatory programs have been deliberately 
avoided to permit free choice, to recognize vary- 
ing degrees of motivation, and to avoid unneces- 
sary inmate-staff confrontations. 

These listed programs offer “paths toward 
transition” for men returning to the civilian com- 
munity and may be a source for making construc- 
tive contacts within society. The most difficult 
time for the offender usually occurs shortly after 
he has been released from confinement. While pa- 
role officers serve as a liaison, they cannot always 
provide the close personal attention often re- 
quired. As a result, many of these institutional 
programs were established with the idea that con- 
tinued participation in local communities would 
be particularly worthwhile for the offender. They 
enable him to reestablish contacts with members 
of his community in cooperative ventures. 

Probably the most important factor contribut- 
ing to the recently implemented programs out- 
lined above has been the basic assumption that 
men are capable of altering past modes of behav- 
ior or misconduct if and when they are sufficiently 
stimulated. Therefore a definite attempt has been 
made to provide a wide variety of opportunities 
and experiences in which a man can participate 
while in confinement. Further, it is important to 
constantly assess ongoing programs to assure 
their relevancy and to modify them accordingly. 
Finally, it is vitally important to provide an at- 
mosphere which is not overly oppressive and one 
in which a man can make commitments. 


Programs 


Special Temporary Home Parole.—A problem 
for all prisons is the social isolation which results 
from confinement and geographic separation 
from families and former communities. A pilot 
project, Special Temporary Home Parole, was 
initiated in 1970 and designed to meet this prob- 
lem. Minimum custody prisoners are permitted 
to return home at no cost to the Government, for 
a period of 7 days each calendar year and there 
are five opportunities a year from which inmates 
may choose, these times centering around major 
holidays. The program has been eminently suc- 
cessful, and to date over 500 inmates have been 
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permitted to take advantage of this opportunity. 
Of these, only 4 (0.8 percent) have failed to re- 
turn voluntarily. An ongoing evaluation of the 
program has been carried out, consisting of per- 
sonal interviews following the inmate’s return. 
In this way, problem areas can be identified and 
recommendations for modifications made to up- 
grade the program. This program has been an im- 
portant innovation and adjunct to the total reha- 
bilitation process.° 

Vocational Rehabilitation.—To take advantage 
of State and Federal Vocational Rehabilitation 
programs, in 1972 a mental hygiene psychologist 
instituted a referral program which enables 
qualified inmates to become recipients of these 
services. The referral program includes providing 
required psychological tests, psychiatric evalu- 
ations, and medical examinations to the appropri- 
ate “home-state” agency prior to the inmate’s 
release. In this way the individual, if qualified, 
is immediately available for training assistance 
upon his return home. 

Guides for Better Living.—Recognizing that 
many inmates lack self-confidence and motivation, 
a mental hygiene staff member contacted the W. 
Clement Stone Foundation for help in meeting 
these needs. Established at the USDB in early 
1973, the Foundation’s Guides for Better Living 
program utilizes an educational approach and 
classroom discussion of 17 principles of self-mo- 
tivation. The 12-week course strives to incorpo- 
rate within each student a philosophy of self-ac- 
ceptance of existing circumstances and the 
attainment of a style of successful living through 
positive inner motivation. Courses are scheduled 
each 3 months, with an average enrollment of 25 
men. Spanish-speaking inmates are provided with 
books published in Spanish. 

Sickle Cell Anemia Program.—Because of an 
increasing awareness of and research into the 
medical and social problems of sickle cell disease, 
particularly as it relates to the black population, 
a sickle cell program was initiated in 1972 under 
the guidance of a social worker. Inmates are uti- 
lized to disseminate information and encourage 
participation in the program, as it is felt that 
this helps convey the spirit of involvement and 
cooperation. The primary activities involve 
screening and identification, education, and ge- 


5 Emery W. Jones, “Special Temporary Home Parole—An Opportu- 
nity for Reintegration,’’ Military Police Journal, XXII, August 1973, 
pp. 9-11. 

® Hugh J. Turcotte, “Sickle Cell Anemia Program in a Military 
Correctional Setting,’’ unpublished paper, U.S. Disciplinary Barracks, 
Fort Leavenworth, Kansas, 1973. 


netic counseling. Since its inception the program 
has screened over 1,200 men. In addition, the pro- 
gram staff has initiated correspondence with 
many different countries to exchange program in- 
formation on an international basis and to up- 
grade our efforts.® 

Black Studies Program.—In 1969, a _ black 
studies program was initiated to meet the in- 
creasing demands for black awareness. This pro- 
gram has become formalized through the Educa- 
tion Department, and professional black studies 
instructors have been contracted to conduct the 
course. The course itself is termed ‘“‘Afro-Ameri- 
can Culture” and is presented twice a year and 
lasts 3 months. 

Inservice Training.—All new custodial staff are 
oriented by Mental Hygiene personnel in addition 
to other custodial sections with the goal to dis- 
cuss early identification of emotional problems 
and the role which custodial staff can play in the 
treatment program. Later, a more elaborate train- 
ing period is provided by the behavioral scientists 
through a 1-day workshop involving both inmates 
and custodial staff. The purpose of this is to dis- 
pel stereotyped perceptions of inmates by guards 
and of guards by inmates. 

Drug Abuse Program.—Over the past decade, 
the number of individuals confined for drugs and 
drug-related offenses has risen meteorically. It 
was recognized that many drug users have a very 
limited knowledge of drug effects and long-term 
complications, and this fact led to the creation of 
a group-oriented drug educational class consist- 
ing of 18 sessions with 25 inmates. Begun in 1972, 
the course is primarily concerned with the legal, 
social, physical, and psychological consequences 
of drug usage. The main focus and emphasis is 
one of education rather than being directly thera- 
peutic, as this is felt to be less threatening to the 
individual and permits him to make his own de- 
cisions. 

Jaycees.—In the past few years, the Jaycees 
have been interested in establishing close contacts 
with correctional institutions, and in 1971 an ac- 
tive chapter was formed in the Disciplinary Bar- 
racks with help from the local Leavenworth 
chapter. The USDB group is now completely in- 
dependent. The chapter presently has over 150 
members, who pay their own dues, participate in 
meetings, elect their own officers, and plan and 
execute programs. This past year the USDB chap- 
ter was rated third of 160 chapters in competition 
between Jaycee chapters in the State of Kansas 
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for overall excellence in all areas of performance. 

Seventh Step Chapter.—In recent years, Amer- 
ican corrections has seen the increasing use of the 
ex-offender in correctional programs. When the 
Seventh Step Foundation was formed several 
years ago, the general goal was to encourage in- 


mates to think realistically about their confine-. 


ment experience and their future. The methods 
used are quite similar to the self-help concept of 
Alcoholics Anonymous and Addicts Anonymous, 
in that the use of ex-offenders frequently over- 
comes initial resistance and denial in discussing 
personal difficulties and past behavior. In 1970, 
the USDB Seventh Step Chapter was established 
and an ex-convict was employed as coordinator.’ 

Alcoholics Anonymous.—The USDB Alcoholics 
Anonymous chapter was established many years 
ago and functions much like the other AA chap- 
ters throughout the country. While the chapter 
is prison based, outside speakers are encouraged 
to attend meetings and, occasionally, selected in- 
mates attend meetings in the local community. 

Other Mental Hygiene Services.—All mental 
hygiene staff members participate on institutional 
boards for inmate disposition, vocational and cus- 
tody placement, and discipline and adjustment. 
Various staff are involved in the USDB Work 
Release Program, in which inmates work in the 
civilian community and are housed at the USDB 
at night. This is similar to the concept of the half- 
way house. The Automatic Data Processing pro- 
gram, which was begun in 1971, received its im- 
petus through active consultation from a mental 
hygiene staff member. Social workers are assigned 
vocational details and visit them on a weekly basis 
to consult with supervisors as to any difficulties. 
Finally, the directorate is designated as primary 
liaison for all medical and dental activities in the 
Disciplinary Barracks. 


Results 


In any discussion of institutional change, the 
real impact can only be measured by performance 
of inmates following release. It is evident that 
performance in confinement is not necessarily a 
good predictor of postrelease success. While many 
inmates have remarked that their experience in 
confinement has been beneficial to them in terms 
of maturity and planning for the future, there 
has not been any objective confirmation after re- 

7 Edgar J. Habeck and Clifford E. Simonsen, “Think Realistically— 


The Eighth Step to Freedom,” Military Police Journal, XX, April 1971, 
pp. 12-13. 
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lease. The only present standard has been the 
previously mentioned parolee success rate of those 
who represent the most serious offenses and have 
the longest sentences in confinement. The main 
difficulty in using parole success rates is that they 
are a crude measure dealing with recurrent of- 
fenses and ignoring the quality of life experi- 
enced. For this reason, an extensive postrelease 
study has been planned and will be instituted in 
the next few months. It is designed to run for a 
period of 3 years and to utilize a system of finan- 
cial rewards for inmates for participation. Areas 
of examination include particular difficulties en- 
countered, evaluation of experience in confine- 
ment, job satisfaction, and future goals. 


Conclusions 


Humanization within institutions can best be 
defined as making the system more sympathetic 
or responsive to human needs or desires. In a 
prison situation, it must start with the custodial 
staff (in order to effect a more humanitarian 
regime). For only in an atmosphere where the 
staff feels less than dehumanized, can this feeling 
be conveyed to others. 

The organizational structure of direct contact 
of directors to the commandant definitely aids 
in rapid decision-making, a minimum of bureau- 
cratic “red tape,” and rapid dissemination of in- 
formation and guidance. Person-to-person contact 
on all levels has been encouraged and welcomed 
as a valuable asset in overall management. This 
type of communication, both formal and informal, 
has done much to inspire a spirit of mutual re- 
spect among all personnel. 

To convey to inmates the spirit of enlighten- 
ment or humanization is no doubt more difficult 
particularly in a prison setting where the dehu- 
manization is certainly more profound. We feel 
that through the development of new programs 
for self-expression the attempt has been made. 
None of the above-mentioned programs can flour- 
ish or be maintained without active inmate in- 
volvement. The inception of most of these pro- 
grams resulted from needs expressed by the 
inmates and accordingly the programs were es- 
tablished to meet these needs. Two of the pro- 
grams, Special Temporary Home Parole and Jay- 
cees, require personal financial expense. In our 
experience inmates have felt these programs to be 
extremely worthwhile and helpful. While it is 
premature to claim definite long-term benefit, the 
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planned postrelease study should provide consid- 
erable data. 

The two most significant factors in the overall 
successful operation of the USDB are the char- 
acteristics of the inmate population and the 
unique nature of the staff. Since the USDB is a 
military prison, the inmate population has already 
been screened at several levels. First, men with 
severe emotional problems or substantial crimi- 
nal histories are not enlisted or inducted into the 
military service. Secondly, many problem soldiers 
are separated from the service through admin- 
istrative channels without ever coming to courts- 
martial. Thirdly, the vast majority of misconduct 
occurs due to situational factors of initial adjust- 
ment to military life. As a result, the population 
is young (average age 23) ; they are first offend- 
ers; and their confining offenses generally result 
from facing new and different environmental 
stresses without the traditional supports of fam- 
ily and community. Finally, the fact that these 
men have had some military training makes them 
more receptive to the authority, discipline, and 
organization that exists within a correctional 
setting. 

The USDB staff is primarily military and rep- 
resents a full spectrum of experience. Being a 
military installation, the USDB experiences a 
continual turnover of staff, with an average 
length of stay of about 2 years. The vast majority 
of incoming personnel, however, have had no 
prior experience in a maximum-security institu- 
tion and may have never dealt in confinement 
settings of any type. While many penal institu- 
tions consider this a handicap, we feel in many 
ways this has been beneficial, in that there is a 
constant influx of new ideas, questioning of exist- 
ing procedures, and less dependence on tradition. 
The quality of staff is probably superior to most 


other penal institutions in being better trained, 
youthful, and well-motivated. Those staff mem- 
bers who have most contact with inmates are 
often the same age as the inmate and have shared 
similar preconfinement experiences. These factors 
contribute to increased ability to communicate 
and relate to inmates and to be receptive to their 
concerns. Senior custodial staff have had consider- 
able military experience in nonconfinement troop 
settings, which enables them to understand and 
to relate to both lower-ranking staff and inmates. 
Changes in programs and innovation are viewed 
as not being threatening to security but rather 
as primary preventive measures in overall inmate 
management. Unlike most institutions, the mili- 
tary atmosphere provides ease of implementation 
of new programs or procedures with a sense of 
responsibility to command decision and a desire 
to succeed in assigned tasks. 

A further staff consideration is the existence 
of an active Mental Hygiene unit. Having a large, 
flexible staff of behavioral scientists enables the 
institution to be able to respond to individual and 
group crises within a brief period of time. Rapid 
intervention decreases the sense of helplessness 
often felt by the inmate, and helps prevent escala- 
tion of anxiety and maladaptive behavior. Addi- 
tionally, custodial staff look to the behavioral 
scientists as sensible and helpful, and possessing 
invaluable knowledge of human behavior. 

Finally, it should be stressed that the emphasis 
when working within large institutions should 
always be on institutional change as opposed to 
personal change. Fewer unnecessary restrictions 
result in fewer emotional problems and make per- 
sonal growth possible. Mental health professionals 
can and should be a valuable adjunct to custody, 
and not constantly at war with them. After all, 
security is the main function of our penal institu- 
tions and this should not be overlooked. 


NE CANNOT love and respect anyone unless he has a genuine love and respect 
for himself—ASHLEY MONTAGU in On Being Human. 
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Looking at the Law 


By NEIL P. COHEN 
Assistant Professor of Law, University of Tennessee 


HE LATTER part of the United States Supreme Court’s 

most recent term produced a number of significant 
decisions affecting the field of corrections. Each ruling 
resolved an important, much-litigated question, resulting 
in most fruitful additions to existing law. Two of the 
cases, involving sentencing under the Youth Corrections 
Act and the parole of certain Federal drug offenders, re- 
quired the Court to interpret Congress’ intent in enacting 
a Federal statute. A third case concerned the propriety 
of disfranchising convicted felons. The remaining cases 
dealt with a variety of issues in the administration of 
penal institutions. Although the precise issues in the latter 
group changed from case to case, the Court’s approach 
generally remained constant. In most of these decisions 
the Court struggled to reach a reasonable balance when 
faced with conflicts between fundamental values protected 
by the Constitution and the legitimate security and other 
considerations necessary for the sound administration of 
a prison. In the context of prisons, therefore, the issue 
usually became one of degree: To what extent can these 
basic freedoms be limited to comply with at least the 
minimal, reasonable needs of a closed institution? 


JUDGE NoT SENTENCING YOUTH UNDER YOUTH 
CORRECTIONS AcT Must MAKE EXPLICIT 
FINDING THAT YOUTH WOULD NoT BENEFIT 
FROM TREATMENT UNDER THE ACT 


The Youth Corrections Act, 18 U.S.C. 5005 et seq. 
(1970), was enacted in 1950 to give Federal district 
judges the opportunity to select youth-oriented dispo- 
sitional alternatives rather than the regular criminal 
sanctions, when sentencing juvenile offenders between 16 
and 22 years of age. If sentenced under the Act, a young 
offender may be committed to special programs specifically 
structured to rehabilitate nonadults. The Act also au- 
thorizes early release from a correctional institution and 
other benefits, often making dispositicn under the Act 
desirable to a convicted young offender. 

The advantages of Youth Corrections Act treatment 
have created litigation by youths sentenced as adults 
rather than under the benign provisions of the Act. One 
major issue has been whether prior to sentencing a youth 
as an adult, the district court must specifically find that 
the youth would not benefit from treatment under the 
Act or whether this conclusion can be inferred from the 
adult sentence. If such a specific finding is necessary, 
other cases ask if the judge must also state his reason for 
bypassing the special facilities created by the Act. The 
statutory language is silent on these issues, merely stat- 
ing: “If the court shall find that the youth offender will 
not derive benefit from treatment” under the Act, it may 
sentence him under traditional adult provisions. 18 U.S.C. 
5010(d) (1970). In Dorszynski v. United States, 15 Cr. 
L. Rep. 3270 (June 26, 1974), the United States Supreme 
Court held that the history of the Act requires the dis- 
trict judge, in sentencing a 16- to 22-year-old youth, to 
explicitly note that Youth Corrections Act treatment was 
rejected because the offender would not have benefited 
from sentencing under the Act. The sentencing court, 
however, need not give its reasons for rejecting a sentence 
under the Youth Corrections Act. 

The Supreme Court’s curious decision in Dorszynski is 
the product of the Court’s desire to follow the traditional 
path of not reviewing the trial court’s exercise of its dis- 
cretion in imposing a sentence in a criminal trial, yet re- 
quiring that court to exercise some discretion and not 
routinely ignore the Youth Corrections Act. Thus to en- 
sure that the trial court will at least consider the available 


alternatives, the Supreme Court requires some showing in 
the record that the trial court did not forget the possi- 
bility of treatment under the Act. Once this fact is estab- 
lished, presumably appellate courts will not inquire fur- 
ther into the correctness of the decision to bypass the 
Act’s programs. Accordingly, the trial court need not give 
= reasons for denying the Act’s youth treatment alterna- 
ives. 

To this writer, Dorszynski follows a most unfortunate 
line of authority. The sentencing decision is certainly the 
most difficult and crucial part of most criminal cases. Yet, 
American courts have traditionally refused to review this 
decision, while regularly reviewing other far less signifi- 
cant issues of “law.” While this view continues, the un- 
fairness and irrationality of sentencing disparity will 
continue to plague the American criminal justice system. 


CERTAIN DRUG OFFENDERS DENIED 
FEDERAL PAROLE CONSIDERATION 


The drug abuse problem is clearly one of the major 
issues of the decade. Unfortunately, the increase in drug 
traffic has not brought a consensus of opinion on the best 
method of preventing drug abuse and treating drug 
abusers. A perfect example of the erratic approach to the 
drug problem is provided by Federal laws punishing per- 
sons convicted of serious, repeated narcotics offenses. A 
1956 statute, 26 U.S.C. 7237(d) (1964 ed. and Supp. V), 
rendered these offenders ineligible for Federal parole 
consideration, as generally authorized in 18 U.S.C. 4202 
(1970). In contrast to this retributive, deterrent-oriented 
approach, in 1970 Congress enacted the treatment-oriented 
Comprehensive Drug Abuse Prevention Control Act, which 
repealed § 7237(d) and makes narcotic offenders prose- 
cuted after May 1971, eligible for parole consideration. 

Warden v. Marrero, 94 S.Ct. 2532 (June 19, 1974), in- 
volved a narcotic offender sentenced, before May 1971, 
under § 7237(d). The offender claimed that the repeal of 
§ 7237(d) removed the bar to his parole consideration. 
Federal appellate courts considering this issue have 
reached opposite conclusions, although most of the cases 
held that the new law did make these offenders eligible for 
parole. In resolving this question, the United States Su- 
preme Court held that the repeal of § 7237(d) did not 
change the parole bar provided by that statute for per- 
sons prosecuted while the statute was in force. The Court 
bottomed its decision on two bases. First, § 1103(a) of 
the 1970 act specifically provided that “prosecutions for 
any violation of law occurring prior to” the new law “shall 
not be affected by the repeals” it makes. Noting that 
sentencing is part of the “prosecution,” the Court then 
held that the parole ineligibility provision of § 7237(d) 
was an important facet of the sentencing. Thus, the bar to 
parole is part of the “prosecution” and is therefore not 
affected by the 1970 act. 

The Court’s second rationale involved 1 U.S.C. 109 
(1970), which generally provides that the repeal of a 
Federal statute does not extinguish any “penalty, for- 
feiture, or liability incurred under such statute” unless 
expressly so provided in the new statute. Reading “pen- 
alty, forfeiture, or liability” as synonymous with “punish- 
ment,” the Court held that Congress intended for parole 
ineligibility in § 7237(d) to be part of the offender’s 
“punishment.” Therefore, the general provisions of § 109 
apply, making § 7237(d) unaffected by the 1970 act. 


DISFRANCHISEMENT OF FELONS 


In recent years much scholarly, legislative, and judicial 
activity has centered on the voting rights of the criminal 
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offender. This issue became relevant as the result of the 
many statutes disfranchising persons convicted of a “fel- 
ony,” “infamous offense,” or other class of criminal ac- 
tivity. The clear trend in both legal literature and the 
new statutes is to reject the disfranchisement statutes as 
interfering with the offender’s rehabilitation and abridg- 
ing his constitutional rights. See, e.g., Note, Restoring 
the Ex-Offender’s Right To Vote, 11 Am. Crim. L. Rev. 
721 (1973). State and lower Federal courts have reached 
no consensus on this question. The United States Supreme 
Court’s recent decision in Richardson v. Ramirez, 15 Cr. 
L. Rep. 3220 (June 24, 1974), resolved most of these 
issues by upholding the California disfranchisement pro- 
vision. California law does not permit persons to vote 
who have been convicted of an wae “wil or other 
felonies. Calif. Const. arts. XX, § 11; I (now re- 
pealed) ; Elec. Code §§ 310, 321, 383, 386, 390, 14240, 14246. 
Plaintiffs, three convicted felons who had successfully 
completed their sentences and paroles, were not permitted 
to register to vote because of these California laws. Re- 
sponding to the argument that these enactments violated 
the equal protection clause of § 1 of the 14th amendment, 
the United States Supreme Court held that the history of 
that amendment demonstrates that disfranchisement upon 
conviction of a felony was not barred by the equal pro- 
tection clause in § 1 of the 14th amendment. The Court’s 
conclusion was based on the seldomly used § 2 of the 14th 
amendment, which, in the context of authorizing a reduc- 
tion in representation in the House of Representatives 
for certain denials of the right to vote, expressly approved 
disfranchisement for “participation in rebellion, or other 
crime.” The Court reasoned that the disfranchisement 
permitted in § 2 indicates that a similar disfranchisement 
is permissible under § 1, the equal protection clause. 

Although at first glance the Court’s decision appears 
to settle the question of the validity of the various dis- 
franchisement provisions, the issue will still reappear in 
other contexts. The primary focus of future cases will 
concern the validity of laws using an arbitrary classifi- 
cation scheme to disfranchise certain offenders but not 
others. See, e.g., McDonald v. Board of Election Commis- 
sioners, 394 U.S. 802 (1969) ; O’Brien v. Skinner, 94 S.Ct. 
740 (1974). And state legislatures and state courts, of 
course, remain free to pass statutes or reinterpret state 
constitutional provisions to enable criminal offenders to 
vote. 


CENSORSHIP OF PRISONERS’ MAIL 


Federal courts have been deluged with suits alleging 
the unconstitutionality of prison regulations limiting pris- 
oners’ abilities to correspond by mail with the general 
public and attorneys. In Procunier v. Martinez, 94 S.Ct. 
1800 (April 29, 1974), and Wolff v. McDonnell, 15 Cr. L. 
Rep. 3304 (June 26, 1974), the United States Supreme 
Court dealt with these issues. 

For several reasons, restrictions on prisoners’ access 
to the postal system have presented significant legal issues 
upon which the lower Federal courts have reached little 
agreement. First, the first and 14th amendments to the 
Constitution clearly include the right to send and receive 
mail. This right extends to prisoners as well as the general 
public. Secondly, access to the mail is an integral part 
of the effective utilization of legal counsel, guaranteed by 
the sixth amendment. Balanced against a literal applica- 
tion of these constitutional guarantees is the prison ad- 
ministration’s legitimate interest in maintaining security 
and order, and furthering the offender’s rehabilitation. 

When faced with these conflicting values, the courts 
have taken various approaches, each attempting to recon- 
cile the rights of the prisoner with those of the prison 
administration. See generally, Fox, The First Amendment 
Rights of Prisoners, 63 J. Crim. L., C., & P.S. 162 (1972). 
Procunier v. Martinez is the first Supreme Court decision 
establishing national standards for resolving this impor- 
tant question in the context of mail between prisoners 
and the general public. 

Martinez involved the constitutionality of the California 
Department of Corrections’ mail censorship regulations. 


These rules authorized the censorship of incoming and out- 
going letters between inmates and persons other than at- 
torneys and public officials. Inmates were forbidden to 
write letters in which they “unduly complain,” “magnify 
grievances, ” or to possess letters from others expressing 

“inflammatory political, racial, religious or other views or 
beliefs.” Similarly, prisoners ‘could not “send or receive 
letters that pertain to criminal activity; are lewd, obscene, 
or defamatory; contain foreign matter, or are otherwise 
inappropriate.” 

After dismissing several procedural arguments, the 
Supreme Court considered whether the California regula- 
tions violated the first amendment to the United States 
Constitution. Previous lower Federal decisions addressing 
this issue focused on the scope of the prisoner’s first 
amendment rights, usually concluding that incarceration 
brought a dilution—but not elimination—of the rights in- 
herent in this amendment. In a startling tour de force, 
the Supreme Court reversed the traditional approach and 
considered the rights of nonprisoners to correspond with 
prisoners. This change of perspective, however, did not 
alter the traditional view that the legitimate needs of 
prison authorities still justify some restrictions on the 
prisoners right to send and receive mail. To withstand 
constitutional scrutiny, Martinez held that such restric- 
tions must meet a twofold test. First, the restrictions must 
be narrowly limited to those which “further an important 
or substantial governmental interest unrelated to the sup- 
pression of expression.” These “interests” are security, 
order, and rehabilitation. Secondly, the restriction can- 
not be broader than “generally necessary” to protect one 
of these interests. Using this test, the Court invalidated 
the California regulations as being broader than required 
by any of the legitimate penal interests. 

In addition to establishing this dual test, the Court 
also indicated that the censoring or withholding of a 
prisoner’s letter violates a “liberty” protected by the due 
process clause in the fourteenth amendment. Accordingly, 
either action must be accompanied by procedural safe- 
guards to ensure that the first amendment’s guarantees 
are not arbitrarily denied prisoners or their correspond- 
ents. Although the Court did not discuss the exact pro- 
cedures which must be followed to satisfy due process, it 
did approve the lower court’s directives requiring notice 
to the prisoner of the rejection of a letter addressed to 
him, an opportunity for the author of the letter to protest 
the decision, and the consideration of such complaints by 
a prison official not directly involved in the original dis- 
approval of the correspondence. Certainly variations of 
this approved procedure will be adopted by states attempt- 
ing to comply with Martinez. 

As with the previous lower court decisions on mail 
censorship, Procunier v. Martinez will not eliminate fur- 
ther litigation on this important issue. The obvious vague- 
ness of the Court’s standards will foster suits testing a 
prison official’s judgment in deciding that a particular 
letter will be detrimental to security, order, or rehabilita- 
tion. The official’s position will be strenthened, however, 
by the Court’s obvious willingness to give prison adminis- 
trator’s “latitude” in making this difficult decision. 

The Court’s general requirement of minimum procedural 
safeguards also needs clarification. The procedures created 
by the district court and approved by the Supreme Court 
do not address questions such as the time and form of 
the notice of rejection, the nature of the “opportunity” 
to protest the decision (hearing?), and the need for an 
appeal from an adverse decision by the semineutral 
official. 

Another interesting facet of this case is the Court’s 
focus on the right of the nonprisoner to correspond with 
the prisoner. Can this perspective be extended to other 
areas, such as visitation, marriage, religious ceremonies 
conducted by nonprisoners, and printed literature written 
by outsiders? 

Martinez also leaves unanswered the question of prison 
authorities’ right to read all incoming and outgoing mail. 
As Mr. Justice Marshall indicates in his concurring opin- 
ion, the Court’s concern with the rights of nonprisoners 
precluded consideration of the broader issue of the in- 
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mate’s first amendment right to receive or send letters 
when obviously no contraband is involved and the prisoner 
is not suspected of forming plans for an escape. 

Legal tangles surrounding prison mail are further 
heightened when the prisoner seeks to communicate with 
his attorney, for prisoner-attorney communication is pro- 
tected by the first amendment as well as by both the right 
of access to courts inherent in due process, and the right 
to the effective assistance of counsel, guaranteed by the 
sixth amendment. Courts have been quite reluctant to ap- 
prove prison rules interfering with letters between ‘a 
prisoner and his attorney. Yet it is argued that the needs 
of security dictate that some check be made of all mail 
entering a prison. In Wolff v. McDonnell, 15 Cr. L. Rep. 
3304 (June 26, 1974) the Court discussed the legality of 
Nebraska rules requiring limited inspection of mail from 
attorneys to inmates. These regulations permitted prison 
officials to open such mail in the presence of the inmate- 
addressee. The letters were not read by the officials. Find- 
ing no fault with this procedure, the Court held that 
states can constitutionally impose reasonable limitations 
on such letters, including requiring that this mail be spe- 
cifically marked as originating from an attorney whose 
name and address are given and who has been previously 
“identified to prison officials as the representative of a 
specific inmate. The Court did not have to consider the 
legality of regulations permitting such letters to be read 
by prison officials or involving the opening of this mail 
outside the inmate’s presence. The Court did hint, how- 
ever, that perhaps the latter approach may be permissible. 

The Court’s solution appears to this writer to be a 
rational solution. Certainly a limited inspection for con- 
traband does not violate the attorney-client privilege or 
other such values unless the letters are also read by prison 
officials. When this occurs, the Court’s decision may well 
invalidate the administrator’s actions. 


LIMITATIONS ON PRISONER-MEDIA INTERVIEWS 


A fundamental concept in American jurisprudence, em- 
bodied in the first amendment, is that the freedoms of 
speech and press are “preferred” rights zealously guarded 
by the legal system. Often, however, these freedoms con- 
flict with the prison administration’s legitimate need to 
maintain security and order in a penal institution. These 
opposing values have frequently clashed in. cases involving 
tne legality of regulations restricting access of prisoners 
to representatives of the mass media. In a series of three 
cases, the United States Supreme Court has finally dis- 
cussed this delicate issue and established some guidelines 
for resolving the prison-press dilemma. Pell v. Procunier, 
Procunier v. Hillery, 15 Cr. L. Rep. 3202 (June 24, 1974); 
Saxbe v. Washington Post Co., 15 Cr. L. Rep. 3210 (June 
24, 1974). 

The first two cases, Pell and Hillery, involved a chal- 
lenge to the California Department of Corrections’ regula- 
tion banning “press and other media interviews with spe- 
cific individual inmates.” This rule was promulgated to 
stop interviews resulting in the creation of inmate “public 
figures” who became influential in prison and “a source of 
severe disciplinary problems.” 

Plaintiffs were professional journalists (Pell) and Cali- 
fornia inmates (Hillery). The inmates argued that the 
interview ban violated their right of free speech, while 
the journalists contended that the regulation abridged the 
right of free press. 

In dismissing the inmates’ claims, the Court in Hillery 
noted that “considerations underlying our penal system” 
limit the prisoner’s first amendment rights. The permissi- 
ble parameters of these limitations required the Court to 
balance the first amendment rights against institutional 
needs. The Supreme Court in Hillery weighed these inter- 
ests after looking at the alternative means of prisoner- 
media communication in California, such as mail and 
media access to authorized prison visitors. Noting that 
the regulations in question merely foreclose one avenue 
of access to the media while leaving other such avenues 
undisturbed, the Court held that the California regulations 
did not unreasonably restrict the prisoners’ first amend- 
ment rights. 


Similarly, in Pell the Court rejected the journalists’ 
claims that the regulation violated their right of access to 
newsworthy information. After listing the many ways 
journalists are permitted to interview California inmates 
and observe prison programs, the Supreme Court held that 
the press need not be given access to information not 
available to the public generally. 

In Saxbe v. Washington Post the Court relied on Pell 
and Hillery to approve Federal Bureau of Prisons Policy 
Statement 1220.1A, forbidding press interviews with in- 
dividual inmates, unless the inmate’s identity was not 
made public and the interview was limited to prison- 
related topics. As with these previous cases, the Court 
carefully described the many available sources which the 
mass media can use to obtain information about Federal 
prison conditions. 

Had either California or the Federal Bureau of Prisons 
been unwilling to permit the mass media to observe prison 
conditions and interview inmates under reasonable con- 
ditions, the Court’s decisions in Pell, Hillery, and Saxbe 
may have been different. In all three cases, the Court ap- 
plied a “balancing” test which weighed, as an important 
factor, the many existing avenues for media-prisoner con- 
tact. Jurisdictions offering few such opportunities may 
find, despite these cases, that Federal courts still require 
that the mass media be given some access to prisons, al- 
though restrictions of the California variety are permissi- 
ble if other reasonable options are available. 


ACCESS TO ATTORNEY-SUBSTITUTES FOR LEGAL 
ADVICE ON CIVIL RIGHTS CASES 


Since the Supreme Court’s decision in Johnson v. Avery, 
393 U.S. 483 (1969), states have had either to permit 
inmates to assist one another in preparing postconviction 
relief petitions or to provide some “reasonable alterna- 
tive.” This decision was based on the need to preserve 
prisoners’ rights of access to the courts. In a case involv- 
ing Nebraska’s attempt to establish a “reasonable alterna- 
tive” in the form of an appointed “legal advisor,” the 
Supreme Court held that the inmates are entitled to legal 
advice on civil rights cases as well as on habeas corpus 
cases. Wolff v. McDonnell, supra. Accordingly, the Ne- 
braska “legal advisor” must render reasonable assistance 
on both types of matters or prisoners must be permitted 
to seek advice in such cases from other inmates. 

The Court’s decision is clearly sound. Often there is 
little distinction between a habeas corpus action and a 
civil rights action. Both can redress constitutional dep- 
rivations and both are used frequently by prisoners. Re- 
quiring the same access to legal assistance for both reme- 
dies will enable an inmate to investigate challenging 
constitutional violations without first electing habeas 
corpus as the preferred remedy. 


ACCESS TO ATTORNEYS’ REPRESENTATIVES 


Procunier v. Martinez, supra, also considered the right 
of prisoners to have access to representatives of their at- 
torneys. It is well settled that the due process clause 
guarantees prisoners the right to have reasonable access 
to the courts. An important aspect of access to courts is 
access to legal counsel. Sostre v. McGinnis, 442 F.2d 178 
(2d Cir. 1971), cert. denied, 405 U.S. 978 (1972). Accord- 
ingly, courts have liberally permitted attorneys to com- 
municate with prisoner-clients. Where other alternatives 
are unavailable, prisoners may also seek legal assistance 
from other prisoners. Johnson v. Avery, 393 U.S. 483 
(1969). An unresolved question was the prisoner’s right 
to confer with his attorney’s representative. 

The Supreme Court in Martinez was faced with a Cali- 
fornia regulation limiting prisoners’ access to attorneys’ 
representatives who were either licensed investigators or 
attorneys themselves. An attorney’s representative, there- 
fore, could not be a law student or paraprofessional, un- 
less also a licensed investigator. In invalidating this pro- 
vision as unconstitutionally burdening prisoners’ access 
to the courts, the Supreme Court, once again, approved 
a “balancing” standard. Prison administrators, and courts 
reviewing their decisions, must weigh a particular regu- 
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lation’s burden on the right of court access against 
the “legitimate interests of penal administration.” Courts, 
however, should include in the calculation “the proper re- 
gard that judges should give to the expertise and dis- 
cretionary authority of correctional officials.” 

As with the mail censorship issue, this court access dis- 
cussion in Martinez will result in litigation clarifying the 
vague “balancing” test adopted by the Supreme Court. 
The Court’s decision to permit only those restrictions 
which are narrowly drawn might indicate a willingness 
to strike down other related regulations, such as censor- 
ship of mail between client and attorney. 


LIMITED DUE PROCESS PROCEDURES APPLIED 
TO PRISON DISCIPLINARY PROCEEDINGS 


The concept of due process, included in the fifth and 
14th amendments, requires some procedural protections 
before a governmental body can deprive a person of 
“liberty.” Although the greatest number of such proce- 
dures are now included in the criminal trial, the Supreme 
Court has also dictated that many of these formalities 
must also be accorded the offender prior to parole and 
probation revocation. Morrissey v. Brewer, 408 U.S. 471 
(1972) ; Gagnon v. Scarpelli, 411 U.S. 778 (1978). 

In Wolff v. McDonnell, 15 Cr. L. Rep. 3304 (June 26, 
1974), the United States Supreme Court resolved a much- 
litigated question and held that the procedures of due 
process must now be extended to prison disciplinary hear- 
ings. However, neither the full range of formalities re- 
quired for criminal trials nor the more limited procedures 
of parole and probation revocation are required in discipli- 
nary proceedings. The Court held that prior to a dis- 


ciplinary proceeding, the inmate must be given written ~ 


notice of the charges and at least 24 hours to prepare 
his case. Similarly, to facilitate review, the person(s) 
making the decision on the allegations must prepare a 
written statement of the evidence relied on and the rea- 


sons for the disciplinary action. At the hearing, the in- 
mate may call witnesses and present evidence, “when 
permitting him to do so will not be unduly hazardous to 
institutional safety or correctional goals.” If a discipli- 
nary panel refuses to call a witness, it should state’ its 
reasons for this decision. The same security considerations 
limiting the inmate’s right to call witnesses and present 
evidence also led the Court to conclude that the inmate 
does not have the right to confront and cross-examine 
adverse witnesses. The Court further held that the pris- 
oner is not entitled to be represented by either retained 
or appointed counsel, but, if assistance is necessary, must 
be given access to the aid of a skilled inmate or member 
of the staff. Although the Court did not establish general 
guidelines to ensure the neutrality of the disciplinary 
board, it did approve the makeup of the Nebraska panel, 
consisting of the associate warden for custody, the cor- 
rectional industries superintendent, and the reception 
director. No prison guard was a member of the Nebraska 
board. To prevent mass confusion, these rules were held 
to apply to future disciplinary hearings only. 

Wolff v. McDonnell presents a fascinating example of 
an ambivalent resolution of a difficult issue. The Court’s 
obvious concern with the jungle-like atmosphere of some 
prisons persuaded it to forego requiring confrontation and 
cross-examination of adverse witnesses, and to limit the 
inmate’s right to present witnesses and documentary evi- 
dence. These choices markedly dilute the probable accuracy 
of the disciplinary board’s factfinding function. Perhaps 
these limitations will not be retained, however, for the 
Court carefully noted that its decision was subject to 
reconsideration as circumstances change in future years. 

Wolff's application of due process procedures to dis- 
ciplinary proceedings leaves only the initial granting or 
denying of parole as the major area of the law of cor- 
rections where due process has not been applied. Hope- 
fully, next term the Supreme Court will tackle this issue. 


Legislation 


ESPITE a very heavy schedule, both the House and Sen- 

ate have acted on a number of bills of particular in- 
terest to those in the field of probation. Juvenile delin- 
quency and alcoholism, as well as retirement benefits for 
law enforcement officers, have received considerable at- 
tention. 


COMPREHENSIVE ALCOHOL ABUSE AND ALCOHOLISM 
PREVENTION, TREATMENT AND REHABILITATION 
AcT AMENDMENTS OF 1974 


Public Law 93-282, signed on May 14, 1974, amends the 
1970 Act to authorize the Secretary of Health, Education 
and Welfare to provide the services of Federal employees 
and equipment or supplies to states under the authoriza- 
tion for formula grants, and to reduce the state’s allot- 
ment by the fair market value of the equipment or sup- 
plies and the amount of pay, allowances, travelling 
expenses and other costs in connection with the detail of 
an employee. 

Grants are authorized to be made to the states for im- 
plementing the provisions of the Uniform Alcoholism and 
Intoxication Treatment Act where the state has adopted 
such uniform Act or an Act substantially similar. No state 
may receive more than three grants under this section of 
the Act. 

Public and private general hospitals receiving funds 
from Federal agency sources are prohibited from discrimi- 
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nating in their admission or treatment policies against 
any person solely because of his alcoholism. 

Other provisions will place the National Institute on 
Alcohol Abuse and Alcoholism in the Department of 
Heaith, Education and Welfare, rather than in the Na- 
tional Institute of Mental Health. 

Amendments also deal with the matter of confidential- 
ity of patient records, which may only be disclosed with 
the patient’s prior written consent, or to medical personnel 
to meet a bona fide medical emergency, to qualified per- 
sonnel for the purpose of research, management or finan- 
cial audits or program evaluation, but without disclosure 
of the patient’s identity, or upon an appropriate order of 
a court of competent jurisdiction granted after applica- 
tion therefor showing good cause. 


NARCOTIC ADDICT TREATMENT ACT OF 1974 


Public Law 93-281, signed on May 14, 1974, adds to the 
Controlled Substances Act definitions of “maintenance 


treatment” and “detoxification treatment” and requires 
that medical practitioners who dispense narcotic drugs 
for either purpose must register annually with the At- 
torney General. The Attorney General may register the 
applicant if he is qualified to engage in the treatment, if 
it is determined that he will comply with standards estab- 
lished by the Attorney General respecting security, record 
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keeping, and quantities of drugs which may be provided 
individuals for unsupervised use. 


DruG ENFORCEMENT ADMINISTRATION 


S. 3355 which amends the Comprehensive Drug Preven- 
tion and Control Act of 1970 to provide appropriations to 
the Drug Enforcement Administration on a continuing 
basis, passed the Senate on July 11, amended to provide 
appropriations for fiscal years 1975, 1976, 1977, 1978, and 
1979. In addition, it was amended on the Senate floor to 
repeal the no-knock authority contained in the original 
Act. The bill has not yet been referred to a House com- 
mittee. 


HAZARDOUS DUTY RETIREMENT 


The President has signed into law the bill, H.R. 9281, 
which provides for increased retirement benefits for Fed- 
eral law enforcement officers and firefighters. In addition 
to the increased benefits provision (which will require an 
additional % percent contribution by the employee) there 
is included a provision for mandatory retirement at age 
50 with 20 years of service as a law enforcement officer 
or firefighter. This provision can be waived until age 60 
by the head of the agency for good reason. 


JUVENILES 


The House of Representatives passed the bill, H.R. 
15276, a clean bill, to provide a comprehensive, coordinated 
approach to the problems of juvenile delinquency, and for 
other purposes. As passed, the bill will provide for Federal 
assistance to state and local programs through block 
grants according to a formula based on the relative popu- 
lation under 18 with a minimum allocation of $150,000 
and a discretionary grant program to be administered by 
the Secretary of Health, Education and Welfare. It would 
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establish in the Department of Health, Education and 
Welfare a Juvenile Delinquency Prevention Administra- 
tion which would administer the bill. In addition, in order 
to provide for an effective, coordinated interagency ap- 
proach, the bill establishes the independent Coordinating 
Council on Juvenile Delinquency Prevention to be com- 
posed of six public members to be appointed by the Presi- 
dent and seven ex-officio Cabinet-level members, and hav- 
ing its own executive secretary and staff. 

Title III will establish the Institute for the Continuing 
Studies of the Prevention of Juvenile Delinquency, as 
part of the Juvenile Delinquency Prevention Administra- 
tion for the purposes of providing coordination in the 
collection and dissemination of data and training for per- 
sonnel connected with treatment and control of juvenile 
delinquency. The Institute is directed to make a study on 
the evaluation of Federal juvenile delinquency programs 
and make recommendations to the Congress and the Presi- 
dent on the development of standards for juvenile justice 
within 1 year of enactment. 

Title IV incorporates the provisions of several proposals 
including S. 645, concerning runaway youth. The bill au- 
thorizes the Secretary to make grants and provide techni- 
cal assistance to localities and nonprofit private organiza- 
tions to develop facilities for runaways outside of the law 
enforcement and criminal justice systems, with priority to 
organizations with past experience. Funding for all pro- 
grams under the Act is authorized in the amount of $75 
million for F.Y. 1975 and 1976, $125 million for F.Y. 1977 
and $175 million for F.Y. 1978. 

The Senate has under consideration a similar bill, 
S. 821, which has been favorably reported by the Senate 
Judiciary Committee. It includes a provision which would 
amend the Federal Juvenile Delinquency Act to give juve- 
niles all the protections in juvenile delinquency proceed- 
ings that an adult would have in a criminal proceeding. 


Correctional Research 


JAMES O. ROBISON 
Criminological Research Associates, Berkeley, California 
JOHN E. BERECOCHEA, Guest Reviewer 
Criminological Research Associates, Berkeley, California 


CONTEMPORARY version of the social theory of crime 
held by penologists in the period re-presented by 
David Rothman in The Discovery of the Asylum would 
probably rank its holders among the more radical.! Crime, 
poverty, juvenile delinquency, and insanity, were all 
seen as the product of a social order incapable of 
meeting basic human needs of a significant proportion of 
the American population. The solution was to build pris- 
ons, and other asylums, which would allow their inhabit- 
ants to become the kind of people they and their neighbors 
wanted them to be. The solution failed, not so much be- 
cause the analysis of the problem was so terribly incorrect, 
but because the solution did not rid the social order of the 
conditions which made the asylum seem necessary. In re- 
jecting the solution, the social theory was also rejected; 
prisons did not work, it came to be believed, because the 
problem was the result of individual rather than social 
pathology. Ever since, and long before, solutions have been 
based upon the principle of individual correction. The new 
penology changed the names of prisons to departments of 
correction. 
In the days of the prison boom and now, the want of 
legitimate income was seen as a primary factor in the 


1 David J. Rothman, The Discovery of the Asylum: Social Order and 
Disorder in the New Republic. Boston: Little, Brown and Co., 1971. 


cause of crime among ordinary citizens and especially 
among those once incarcerated. In keeping with the eco- 
nomic and political interests of the period, the problem of 
an inadequate or nonexistent legitimate income was to be 
solved by training the person in the discipline and value 
of work in the industries associated with the prisons. As 
the prisons became places for the employment of profes- 
sional prison workers rather than the convicts, the prison- 
ers took on those occupations which were needed in the 
day-to-day operations of the rehabilitative factories— 
students, therapy patients, free laborers for the mainte- 
nance of the prisons, time doers, trouble makers, danger- 
ous criminals and rehabilitatees. Vocational preparation 
became the exception and the value of the programs which 
were provided to the few became suspect. 

The problem became one of helping the parolee to obtain 
a job in the community. The first three studies to be re- 
viewed were chosen because they focus upon this task. 


Leonard R. Witt: “Final Report on Project DEVELOP,” 
New York State Division of Parole, 1968. 

R.C. Ericson and D.O. Moberg, ‘‘The Rehabilitation of 
Parolees,” Minneapolis Rehabilitation Center, 1967. 

Kenneth J. Lenihan, “Theft Among Ex-Prisoners,” 
Bureau of Social Science Research, Inc., 1974. 
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Project DEVELOP was intended to provide vocational 
counselling and training services to parolees released from 
prison to New York City. The parolees had to have a 
“non-defective intelligence rating,” a parole term of more 
than 1 year and an “incentive and ability for raising 
[their] job skills.” The project was operated by the New 
York State Division of Parole under a grant from the 
Manpower Administration of the U.S. Department of 
Labor. In sum, the project was designed to provide: “[A] 
comprehensive approach to the problems of vocational ap- 
praisal, motivating, counselling, educating, skill training 
and selective job placement of undereducated and under- 
trained young male offenders in the 17 to 23 year age 
group. While in training, project offenders were paid a 
subsistence allowance and, when required, training costs 
were paid.” 

A comparison group was selected by statistical match- 
ing on eight variables: time of release to parole, history 
of narcotic addiction or excessive use of alcohol, age, race, 
number of previous arrests, length of set parole term, and 
crime conviction as well as intended residence in New 
York City. As measured by the proportion arrested for a 
new crime or receiving a technical parole violation, and 
by the rate of return to prison, the 115 project parolees 
had lower recidivism rates, but the differences of less than 
10 percentage points were not statistically significant. 

The report is to be commended for its presentation of 
the many administrative problems which hindered the 
project’s operations. The findings of but a slight difference 
in recidivism may be attributed to these administrative 
problems, or, quite simply, the effects of selection only. 
Even with the statistical matching, the parolees in the 
comparison group may have been slightly more likely to 
recidivate. 

A similar project operated by the Minneapolis Rehabili- 
tation Center in collaboration with the Minnesota Divi- 
sion of Vocational Rehabilitation and Department of Cor- 
rections under a grant from the Rehabilitation Services 
Administration of the U.S. Department of Health, Educa- 
tion, and Welfare, produced similar findings. The ran- 
domly assigned experimental and control group parolees 
were men under 36 years of age released from prison for 
a parole term of at least 18 months. 

“The chief innovations of the project, from the perspec- 
tive of traditional correctional practices, were its compre- 
hensive inter-disciplinary-team nature, the emphasis on 
vocational adjustment as a primary means to total life 
adjustment, the sophistication of the vocational evaluation 
process, the commitment to seeking education and training 
for high-risk clients, the provision of immediate compre- 
hensive post-release services to all experimental parolees 
rather than only to selected clients, the availability of 
direct financial assistance during the immediate post- 
release period, and the use of an experimental design to 
compare outcomes of treated parolees with those offenders 
receiving only normal parole supervision.” 

Compared to the controls, the experimentals did not 
differ significantly on the following measures: employ- 
ment outcome, pay rates, personality and social adjust- 
ment, or recidivism. More of the experimentals, though 
not all, did participate in educational and vocational 
programs. 

The project conducted by the Bureau of Social Science 
Research with parolees from Maryland State prisons 
utilized a counter-balanced, experimental design featuring 
random assignments to four treatment combinations. The 
combinations were (1) job placement services and direct 
financial assistance, (2) job placement services only, (3) 
direct financial assistance only, and (4) neither treatment. 

“TO]jur experimental variable was employment and our 
aim was to raise the employment rate .. . to see whether 
these groups would have lower re-arrest rates. In this re- 
spect, we failed. We were never able to raise the employ- 
ment rate among the men who received our job service, 
even though our service was an intensive, individualized 
effort. At no time during the course of the study were the 
employment rates among the four groups any different.” 

But a job is not the only source of legitimate income; 
cash grants are another. Some theorists, practitioners, and 


researchers are now testing the effects on recidivism of 
direct financial assistance, using the typical welfare grant 
or unemployment compensation payment as both the 
standard for the amount of assistance to be provided and 
the justification for providing a recurring payment until 
the person can obtain a job (or the eligibility period runs 
out). Some of these studies will now be reviewed. 


Craig Reinarman: “Direct Financial Assistance to Pa- 
rolees Project,” Scientific Analysis Corporation, 1973. 


Cameron R. Dightman and Donald R. Johns: “The Adult 
Correctional Release Stipend Program in Washington,” 
State Government, Winter 1974, Vol. 47, pp. 32-36. 


The “Direct Financial Assistance to Parolees Project” 
was operated by the Parole Division of the California 
Department of Corrections with a grant from the Cali- 
fornia Council on Criminal Justice; it was designed to 
deliver up to $960 at a rate of $80 per week for up to 3 
months to each of 120 randomly assigned parolees in the 
experimental group. All adult male felons released from 
prison to the San Francisco Bay Area were to be included 
in the study as experimentals or controls, but the quirks 
in the record keeping system of the Department of Cor- 
rections caused some of the releasees to be bypassed in 
the assignment procedures; subsequent statistical tests 
indicated that these omissions did not bias the findings 
of the project. 

The thesis of the project was that direct financial aid 
would “realistically lessen the economic hardship” of the 
immediate postprison release period. This was to reduce 
“the emotional stress of parolees which arise from the 
financial inability to meet basic economic needs such as 
food, clothing, and shelter . . . Thereby helping to at 
least partially remove one of the primary motives for re- 
involvement in criminal activity . . . Thereby reducing 
the extent of criminal involvement” among the experi- 
mentals as compared to the controls who received no 
special treatment. The followup evaluation showed no 
statistically significant difference between the two groups 
as measured by the composite index of a lack of an ar- 
rest, a return to prison or an abscondence from parole 
during the first 6 months following release from prison. 

As with the next program, the size and duration of the 
grants (up to their maximums) were determined by the 
correctional officials on the basis of their perception of the 
parolees’ needs. And, the checks were given to the parolees 
by the agents each week. 

The Parole Division of the Washington State Division 
of Adult Corrections using state appropriations and a 
Federal grant from the Law Enforcement Assistance Ad- 
ministration implemented a “Release Stipend Program” 
which gave up to $55 per week for up to 26 weeks to newly 
released parolees, or a one-time only grant of $200 at the 
point of release. The unemployment compensation type 
payment was granted on the basis of need as perceived 
by the prison and parole authorities. Payments were 
terminated when the parolee had held a job paying more 
than $55 per week for two weeks, or at the end of the 
maximum period. Those not eligible for the stipend at 
the time of release who later became so were allowed to 
request the aid. All told, more than a half of the parolees 
released during the study period received the stipend 
(with or without the “gate money”). The median period 
of support was 6 weeks. One half were terminated as the 
result of their finding work. 

By choice, an experimental design to test the effect of 
the stipend on individual recidivism was not used; none- 
theless, those who received the stipend were compared 
with those who did not. More of the parolees who received 
the stipend were arrested during the followup period and 
more were returned to prison, though more of their ar- 
rests were for less serious crimes and they were not re- 
turned to prison as soon as those who did not receive the 
stipend. As the authors state, these differences could be 
due to selection effects, as well as many other factors. 

The evaluation of the Washington State program might 
have been better done had they focused on the major pur- 
pose of the project—a reduction in the recidivism rate 
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among Washington State parolees—rather than upon the 
parolees who did or did not receive a stipend. D. T. Camp- 
bell has presented a little-used, but very relevant method 
for the evaluation of the impact of programs which are 
introduced on a massive basis and are intended to have 
an effect upon the entire system.” In essence, the design 
tests the hypothesis that the measures used to assess the 
impact of the program changed from what they would 
have been expected to be had it not been for the introduc- 
tion of the program. For example, do motor vehicle acci- 
dents go down (or up) when there is a massive crack- 
down on speeding or drunk driving? The authors present 
data which indicate that such an evaluation could have 
been done, but instead they devoted considerable effort 
to individual comparisons. The principle of individual 
treatment seems to be all pervasive in the field of correc- 
tions. 

The Maryland study conducted by the Bureau of Social 
Science Research mentioned earlier also provided financial 
aid to released prisoners; $60 per week for 13 weeks were 
provided “to see if we could reduce recidivism.” 

“The rationale for this study is straightforward and 
needs no theoretic scheme or elaboration. We assume that 
some men steal because they want money, and this applies 
particularly to released prisoners, since most of them are 
in prison for crimes of theft. Their history is one of pov- 
erty and at the time of their arrest they are usually in 
a tight financial situation. 

In order to test their thesis on an appropriate sample 
and to exclude those with a very high or very low prob- 
ability of recidivating, they excluded those men who had 
never been convicted of a property crime and those over 
45 years of age as well as those who had a history of 
heroin addiction or excessive alcohol use. The project was 
limited to those who were returning to Baltimore. The 
two experimental groups receiving financial aid numbered 
185 and the two control groups numbered 179; the final 
evaluation will be based on slightly larger numbers. 

The report indicates that the difference of 7.5 percent- 
age points in the arrest rate for theft between the ex- 
perimental and control groups was statistically significant 
at the 5 percent level; the test used (and the value of the 
statistic) were not presented in the report. Numerous 
attempts to produce a statistical test of this difference 
which would reach significance at the 5 percent level 
(using a one-tail test) were unsuccessful. 

The failure of these studies to produce substantively or 
statistically significant reductions in recidivism rates once 
again raises the issue of liberal reform. What is it that 
these reformers are trying to accomplish? 

The authors of the report on the Minneapolis-St. Paul 
project are to be admired for their explicitness in stating 


2 Donald T. Campbell, “Reforms as Experiments,” in Francis G. 
Caro (ed.), Readings in Evaluation Research. New York: Russell Sage 
Foundation, 1971, pp. 233-261. 

* Personal communication with Lenihan reveals we used the same, 
standard statistical test; our computations, however, produced different 
results. His test value was slightly higher and just reached statistical 
significance; mine was slightly smaller and just missed significance. 
Further statistical analyses using Lenihan’s statistical values indicate 
that the ‘“‘true’” (population) difference could range from as much as 
15 percentage points to as little as .1 of 1 percentage point. It is diffi- 
cult, then, to attribute much substantive importance to the observed 
difference. 


the ee of world in which their program would best 
work: 

“The high employment rate in the Minneapolis-St. Paul 
metropolitan area during the course of the project mili- 
tated against the most effective testing of comprehensive 
vocationally-related services for parolees. It was easy 
for almost anyone to get work. During periods of high 
unemployment, parolees might be more inclined to take 
advantage of such services and to reap their special 
benefits.” 

The worst thing that could happen for the psycho-social- 
educational-vocational-training experts would be for the 
job market to open up to include everyone, even parolees, 
without their being treated, trained, and otherwise made 
to fit into the job market; a job market which normally— 
in the sense of preferably—maintains enough slack so 
that a choice may be made between the worthy and un- 
worthy, and the fallen made to want to be reborn. 

The authors of the Washington State program are also 
forthright in telling us about the kind of world they see, 
and in so doing they give us a clue as to why it is that 
direct financial assistance programs (of the kind they 
tested, at least) are not likely to produce a reduction in 
recidivism. 

“With closer supervision, if the parolee is doing badly, 
the [parole] officer is more likely to know it and may 
take action to revoke his parole if he is not meeting parole 
conditions. [I]f the parolee comes in for his check acting 
suspiciously, the experienced parole officer is likely to 
surmise the cause and take steps to correct the problem. 
Sometimes this correction is referral to additional treat- 
ment resources; sometimes it is revocation of parole.” 

There is little doubt that a regular income helps people 
to keep out of the arms of the criminal justice establish- 
ment. When it is provided by the law enforcement arm of 
the government, the benefit which a regular income has 
for everyone else is grievously diminished. The benefit of 
a social position that has a regular income (and job) is 
that it allows those who have the position to engage in 
their pecadillos and irregular transfers of money and 
property out of the line of sight and interest of the crimi- 
nal justice system. The programs reviewed herein require 
that the recipients make their lives more open to inspec- 
tion by agents of the government’s law enforcement arm 
in order that they might get their checks; once again the 
state in its guise of benefactor to all turns the advantages 
of its benefits into deficits for those whom it seeks to 
directly control. 

Prisoners and parolees will remain poor, uneducated, 
jobless, and prone to being once again processed by the 
criminal justice system as long as our efforts are devoted 
to elaborate procedures for preparing a few people for 
slots which do not exist for them or which they come to oc- 
cupy at the expense of someone else who has not gotten the 
latest spit-and-polish job of resocialization, reformation, 
correction, rehabilitation, reintegration or just plain 
socialization to the established order. The state as the 
agent of the ruling classes is not to be expected to come 
to the aid of the ruled or to remove them from the class 
of the ruled. Certainly none of these projects has changed 
the position of the rulers or the ruled, nor were they de- 
signed to do so. 


HERE is no activity, technique, program, or administrative structure in the 

criminal justice system that is so perfect it does not need to be systematically 
scrutinized, evaluated, and experimented with—-THE PRESIDENT’S COMMISSION 
ON LAW ENFORCEMENT AND ADMINISTRATION OF JUSTICE, 1967. 
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New Careers* 


EDITED BY WILLIAM A. MAIO, JR. 
Managing Editor, Federal Probation 


JACK JOHNSON 


In Jack’s fatherless home were two brothers and a 
mother who seemed to have little interest in his welfare. 
At the age of 14 he gradually followed his older brother’s 
example and was involved in theft, “joy riding,’ and was 
generally beyond the control of his mother. After several 
arrests and after his failure to modify his behavior under 
probation supervision, he was back before the court. This 
time the juvenile court ordered him to the probation 
camp program. 

Being in the habit of doing exactly as he pleased, and 
since he was not pleased with the life in camp, it was not 
long before Jack went AWOL from Camp Rockey in the 
mountains above San Dimas. After two such incidents in 
1972, Jack was sent back to court. This time he was sent 
to Camp Kilpatrick in the Santa Monica mountains, a 
camp with provisions for security to make running away 
more difficult. 

Although it was more difficult, Jack still managed to 
leave Camp Kilpatrick. Twice he went AWOL to see a new 
girl friend who lived in the general area of the camp. But 
with the help of probation officer Dale Schoof, Jack soon 
realized that he was hurting himself in the camp’s be- 
havior modification program. Every time he ran away, he 
lost “points,” which meant that it would be longer before 
he could graduate. 

“He was an intelligent young man,” Schoof said, “and 
he soon decided to cooperate and earn his points as fast 
as possible in order to graduate.” He seemed mature for 
his age, and the relationship between Jack and his proba- 
tion officer flourished. “Once he decided to go along with 
the camp program,” Schoof said, “Jack went all the way. 
He was not satisfied with mediocrity; he had to be the 


* The case related here is true. The name of the of- 
fender, however, has been changed. The editors of Federal 
Probation invite their probation-parole readership to sub- 
mit for possible publication in this column the case story 
of anyone they feel has made a successful new life while 
under supervision. Please limit stories to 500 words. 


best in whatever he decided to do.” Jack became the num- 
ber one boy in the dormitory. He made the neatest bed, 
kept his area the cleanest, and was first in his work as- 
signments in the laundry room and gardening. Although 
he stood 6’2” and weighed 190 pounds, he would not fight 
with the other boys, even if aggravated. Regular visits 
from his girl friend encouraged him, too. Soon he had the 
reputation for excelling in every project to which he was 
assigned. 

Jack’s mother had practically disowned him. Nor did 
he ever hear from his older brother, in another probation 
camp. Schoof was surprised, therefore, to receive a tele- 
phone call one day from Jack’s mother asking if her son 
were there. He encouraged her to visit Jack at the camp, 
which she did. The visits became regular and the proba- 
tion officer set up regular counseling sessions with her and 
Jack. After a few sessions, the mother contacted her other 
son and reestablished family relationships. 

With continued hard work and obvious personality 
changes, Jack earned his points for graduation from camp 
in a few weeks less than a year. In the camp’s intensive 
aftercare program he expressed interest in enlisting in the 
army. He was encouraged by SDPO Robert Stuckey, who 
wrote a letter of recommendation to the army for him. 
With that letter and with the obvious changes in Jack 
himself, he was accepted by the army and went to Fort 
Ord, California, for basic training. 

Jack is now a 17-year-old private first class, the opera- 
tor of a 55-ton army tank. His girl friend, who was so 
faithful in her weekly visits to Camp Kilpatrick, is now 
his wife. 

In a letter to Camp Director Virgil Clark, Jack’s com- 
manding officer at Fort Knox expressed his appreciation 
to the camp staff, for their patience, understanding and 
perseverance and for the training provided to Jack. 


DAVID P. MACPHERSON 

Director, Community Relations 
and Communications 

L.A. County Probation Department 

Los Angeles, Calif. 
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ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by RAYMOND H. CLARK 


“Appellate Review of Sentences and the Need for a Re- 
viewable Record,” Notes (Duke Law Journal, Volume 1973, 
Number 6). The long established rule in Federal criminal 
practice which declares that an appellate court has no 
control over a sentence which is within the limits allowed 
by a statute is beginning to deteriorate in various sections 
of the country. Federal courts of appeals in various cir- 
cuits are developing techniques for avoiding the rule, and 
this Note points out that there now appears to be ample 
precedent for the review of any sentence an appellate 
court considers outrageous. 


The article traces the origin and history of the judge- 
made rule against sentence review, discusses the various 
means for avoiding it, and comes to the conclusion that 
in some jurisdictions it has been completely undermined. 

All is not sweetness and light for the convict, though, 
for two major problems still remain. The first is that his 
access to review will be dependent largely upon the ex- 
tent to which the circuit in which he was tried has adopted 
one or more of the techniques for avoiding the rule, and it 
is observed that there remains great variation. The second 
problem is dependent upon the existence of a reviewable 
record since at present the sentencing judge is usually 
not required to disclose to the defendant or to anyone 
else either the presentence report or his reasons for im- 
posing a particular sentence. Thus in the absence of a re- 
viewable record, there appears to be little that may be 
subjected to review except in the most outrageous in- 
stances of judicial discretion. 

Closing, the Note calls for a record which indicates the 
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grounds of the sentence and indeed a change from secrecy 
to openness in the sentencing process. 

The author may be some time waiting for the inaugura- 
tion of the former proposal but the latter does not appear 
far off. Even as this review is being written, and more 
than likely before it is published, the Criminal Rules will 
have been amended so as to provide for a disclosure of the 
presentence report thereby making it clear to everyone 
why a particular sentence is imposed. 

“When Lincoln Suspended Habeas Corpus,” By David L. 
Martin (American Bar Association Journal, January 1974). 
Habeas corpus is one of the great bulwarks of American 
freedom and civil liberty, for its purpose in judicial hear- 
ings is to inquire into the legality of imprisonment and 
whether it is by competent authority and for sufficient 
reason. Yet the Constitution provides for its suspen- 
sion “. .. when in cases of rebellion or invasion the pub- 
lic safety may require it.” 

In April 1861 the Union was coming apart. Washington 
was a beleaguered capital, Virginia had seceded and 
Maryland was about to. Accordingly, President Lincoln 
drew a military line between the city of Philadelphia and 
the city of Washington and informed the army general 
commanding that area that where resistance was found 
making it necessary to suspend the writ, the officer in 
command at the point of such resistance was authorized 
to do so. 

History students know the rest of the story. One John 
Merryman, a suspected secessionist, was arrested and con- 
fined to a military post. Chief Justice Roger B. Taney 
issued a writ of habeas corpus which was not honored by 
the Executive and the stage was set for a colossal show- 
down of power between the Judiciary and the Presidency. 
The issues were, simply stated, that the Chief Justice con- 
tended that the President lacked authority to suspend the 
writ of habeas corpus without authorization from Con- 
gress and the President contended that without such au- 
thority the very assembling of Congress might be pre- 
vented by the rebellion. 

Eventually changing conditions and time itself brought 
about the release of Mr. Merryman and others who shared 
his misfortune. The President offered that he hoped the 
judgment of Congress would resolve the matter and in- 
deed legislation was enacted several years later, but it 
was ambiguous as to whether the President or Congress 
may suspend the writ and whether this power can be dele- 
gated. Thus the constitutional issue remains unresolved 
to the present day. 

This reviewer thanks the author, an assistant professor 
of political science at Auburn University, for a concisely 
written and thoroughly interesting article. It compels one 
to pause and realize that many of today’s news headlines 


really aren’t novel and indeed, this great Nation has sur- - 


vived far worse times. 


“The Rights of Juveniles Confined in Training Schools 
and The Experience of a Training School Ombudsman,” by 
James B. Silbert and Alan N. Sussman (Brooklyn Law Re- 
view, Winter 1974). As the title suggests this Comment is 
separated into two sections. The first focuses on the rights 
of juveniles confined in training schools pursuant to ju- 
venile or family court placement and the second is a com- 
bination of the personal reflections of one of the authors 
on how these enumerated rights operate in fact and on 
the problems encountered by a training school ombudsman. 

As might be expected the authors, each of whom spent 
a year as an ombudsman within the New York State 
training school system, discovered that their notions of 
what a juvenile’s rights are varied considerably with those 
of the persons charged with maintaining the institution 
and that their authority to change matters was far more 
illusory than they might have expected. 

That the writers, both attorneys, emerged from the ex- 
perience with something less than jubilation is attested 
to by their conclusions that if those who operate training 
schools are fearful of informing children of their legal 
rights and unless institutions can offer the treatment they 
are required by law to provide “. . . their doors should 
be closed forever.” 


Of course it is difficult to argue against any prisoner’s 
right to treatment. But if what the authors are really 
saying is that they perceive a right to rehabilitation then 
a new arena is entered and this reviewer begins to detect 
more idealism than life’s experience seems to justify. 


“Due Process and the Development of ‘Criminal’ Safe- 
guards in Civil Commitment Adjudications,” Notes (Ford- 
ham Law Review, Volume 42, Number 3, March 1974). 
In 1971 one John Ballay, consciously or otherwise, com- 
mitted the gross indiscretion of representing himself to 
be a United States senator on three different occasions. 
The fact that he was not such an estimable servant of the 
public and that at least two such representations were 
made at the door of the White House caused him to be 
committed to a nearby hospital and ultimately to be found 
by jury to fall within the statutory requirements pre- 
requisite to a more permanent residence in a mental in- 
stitution. The finding was based upon the proposition that 
the jury was convinced by a preponderance of the evidence 
and, upon appeal, the Court of Appeals for the District 
of Columbia determined that Mr. Ballay had been deprived 
of due process of law because the jury’s finding was not 
based upon a determination beyond a reasonable doubt. 

Thus, in re Ballay becomes the subject of consideration 
by the authors of this Note, both of whom are staff mem- 
bers. They examine civil commitments from various po- 
sitions and conclude that a finding of “dangerousness”’ is 
an integral part of most such commitments and to make 
such a finding beyond a reasonable doubt in most such 
cases may prove simply impossible. They find it unfortu- 
nate that a lesser standard of “clear, unequivocal and con- 
vincing” evidence was not relied upon and view such a 
test as being a step above the preponderance standard, yet 
avoiding the problems inherent in the beyond a reasonable 
doubt concept. 

An interesting article, which in the judgment of this 
reviewer is considerably above average in thought and 
content. 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


“Correctional Administrators Assess the Adequacy and 
Impact of Prison Legal Services,” by Albert P. Cardarelli 
and M. Marvin Finkelstein (March 1974). Prison legal serv- 
ices are here to stay. This conclusion, shared by numerous 
other researchers in the subject area, is sustained, in this 
case, by a national survey of correctional administrators. 
The survey results show that, even among the groups 
assumed to have implacable vested interests which are 
antagonistic to legal service programs, there is strong 
support for such programs, at least in principle. Wardens 
and other prison managers charged with maintaining 
order within institutions have gone on record, in the sur- 
vey reported in this article, as being supportive of the 
idea of legal services within prisons. Their support carries 
through questions of inmate morale, maintenance of in- 
ternal order, and the effect on rehabilitation. However, 
their support is largely in the area of external criminal 
and civil matters with a “persistent note of disapproval 

. registered concerning legal intervention in areas in- 
volving inmate-institutional relationships.” 

Conducted some time after 1970 (the exact time frame 
of survey execution is not made clear), a survey question- 
naire was sent to: the commissioner of corrections in 
every state; 196 wardens; and 196 treatment directors. 
Returns were obtained from 62 percent of the commission- 
ers, 52 percent of the wardens and 54.6 percent of the 
treatment directors. One would have to be very careful 
about making any assumptions regarding the attitudes of 
the nonrespondents—it cannot safely be assumed that the 
distribution of attitudes among them is approximately the 
same as that of the respondents. Nonresponse, given the 


64 FEDERAL PROBATION 


nature of the survey, might well mean disaffection with 
the notion of legal service programs. Still, the survey 
represents a generally positive disposition among a sig- 
nificant number of correctional administrators. 

The somewhat surprising finding of hospitality toward 
legal services is perhaps made more understandable when 
one examines the negative responses of correctional ad- 
ministrators toward legal services personnel. The widely 
perceived coolness of correctional administrators toward 
legal services may actually be a function of discontent, 
not with legal services per se, but with the behavior 
and motives of legal service attorneys. Many administra- 
tors feel that the attorneys are more concerned about 
their “own causes” than about the interests of the inmate. 
Attorneys are frequently seen by administrators as being 
unsympathetic to institutional problems to the point of 
functioning as enemies of the system. 

The distinction between favoring a principle and op- 
erationalizing it is important to note in this context. Cor- 
rectional administrators seem likely to favor legal serv- 
ices programs as long as the basic correctional system is 
unchanged. But legal service programs seem destined to 
eventually change the system and therefore such programs 
can expect to face rough going especially if there is no im- 
provement in the relationships between legal services per- 
sonnel and correctional administrators. 


“Parole and Probation Revocation Procedures After Mor- 
rissey and Gagnon,” by H. Richmond Fisher (March 1974). 
This article is a review of various recent court decisions 
affecting probation and parole procedures, particularly 
revocation. There is discussion of changing judicial doc- 
trines relating to probation and parole and the clear in- 
dication is a trend away from the traditional “hands off” 
policy. The context of the article mainly deals with Fed- 
eral processes and decisions. 

Extension of due process protections in probation and 
parole has been in the past retarded by four rationales: 
the grace theory; the contract theory; the custody theory; 
and the parens patriae theory. 

The grace theory holds that release on probation or pa- 
role is a privilege rather than a right and therefore may 
be restricted with only minimal legal protections to the 
releasees. 

The contract theory is founded on the practice of hav- 
ing -probationers and parolees sign forms acknowledging 
specific conditions of liberty. The argument is that, as in 
a business contract, the signee cannot complain about 
terms since he was free to reject them (which for proba- 
tioners and parolees would mean rejecting conditioned 
liberty and accepting imprisonment). 

The custody theory considers that a probationer or pa- 
rolee is a quasi-prisoner placed in a form of custody which 
differs from imprisonment mostly in administrative terms. 
With full due process protection up to the point of sen- 
tence, this theory suggests that probation and parole in- 
volve little more than transfer of basic custody and there- 
fore warrant little further due process protections. 

. The parens patriae theory has at its core the idea that 
the goals of probation or parole agencies are at one with 
the goals of the probationer or parolee. The offender and 
the probation or parole agency both want the rehabilita- 
tion of the offender and therefore there is little or no un- 
desirable consequence from which the offender must be 
protected by due process. 

The article reports judicial decisions which have under- 
cut the above theories. In Morrissey v. Brewer, the Su- 
preme Court rejected the concept that constitutional rights 
depend on whether a “right” or a privilege is involved. 
The custody theory set forth in Hyser v. Reed (D.C. Cir.) 
has been challenged by many courts who believe that 
there is not a complete loss of due process protections 
following criminal convictions. If the custody theory were 
to hold, it would have to explain how a probationer or pa- 
rolee, reincarcerated for violation of his conditional liberty, 
can receive no custody credit for his time spent on proba- 
tion or parole (as is often the case). 

The contract theory was rejected in Hahn v. Burke (7th 
Cir.) with recognition given to the fact that there is no 


bilateral negotiation of terms wherein the probationer 
enters into the agreement on an equal status with the 
state. The parens patriae theory was devastatingly at- 
tacked by Jn re Gault with the statement “. . . unbridled 
discretion, however benevolently motivated is . . . a poor 
substitute for principle and procedure.” : 

Neither Congress nor the Constitution has specifically 
provided for the application of due process of law to pa- 
role and probation revocation proceedings. While due proc- 
ess in such proceedings remains informal and flexible 
when compared to the current prosecution process, the 
courts have made revocation proceedings more like a 
criminal trial than like a simple administrative process. 
In Morrissey and Gagnon the Supreme Court has declared 
its view of the due process protections to be afforded in 
revocation proceedings. These protections include: written 
notice of charges; disclosure of evidence; opportunity to 
be heard in person and to present witnesses and docu- 
ments; confrontation and cross examination of adverse 
witnesses; a neutral and detached hearing body; and a 
written statement of the facts relied on in making a revo- 
cation decision. The Court is also mindful of the need for 
counsel but has retreated to allowing a “case by case” 
i came of when circumstances warrant the right to 
counsel. 


THE INTERNATIONAL JOURNAL 
OF THE ADDICTIONS 


Reviewed by DAvip M. PETERSEN 


“A Scale for the Measurement of Attitudes Toward 
Drugs,” by Barbara Ross and Margaret W. Linn (October 
1973). There exist a number of questionnaires that have 
been developed primarily to collect descriptive data about 
the drug user; these usually yield information about the 
user’s background, history of drug taking, and so on. Few 
scales, however, have focused specifically on attitudes 
toward drug use. This paper reports on the development 
of such an instrument—the Measurement of Attitudes 
Toward Drugs (MAD) Scale. 

The MAD Scale was developed predominantly to serve 
a variety of research and clinical purposes as a means of 
quickly assessing attitudes toward drugs and drug users. 
Suggested uses for the MAD Scale include the measure- 
ment of: (a) Community reaction. The MAD Scale can 
be utilized to ascertain attitudes in neighborhoods where 
drug treatment facilities were being planned, because 
favorable attitudes toward treatment are important to 
assuring receptivity to a local drug program. (b) Agency 
participation. The MAD Scale can be useful in determin- 
ing staff attitudes toward the potential rehabilitation of 
addicts related to their agency affiliation. (c) Staff com- 
petency. The MAD Scale can be utilized to define areas 
where staff development or inservice training are needed 
in order to modify existing attitudes. (d) Educational 
intervention. The MAD Scale can serve to identify areas 
for educational intervention in the training of social work- 
ers, nurses, and doctors who may be assigned to drug 


‘treatment units as a part of their educational require- 


ments. 

The MAD Scale contains 21 items rated on a 1-4 agree- 
disagree continuum. The test-retest reliability of items in 
the scale ranged from 0.44 to 0.91 by Pearson Product 
Moment correlation. Validity was tested by the scale’s 
ability to discriminate between six known groups of sub- 
jects (social work students, nuns, police officers, drug hot- 
line volunteers, addicts in treatment, and senior citizens). 
There were only two items out of 21 that were not highly 
significant in differentiating these groups. The scale was 
also subjected to factor analysis based upon the ratings 
of these subjects; six distinct factors emerged from the 
analysis. 


“The Use of Doriden by Young Male Heroin Addicts,” 
by John Lusins, William L. Klempner, and Wallace C. 


Rooney (October 1973). Concomitant with an explosive in- 
crease in the intravenous use of heroin over the last dec- 
ade, there has also been a significant increase in the tak- 
ing of other drugs—multiple drug use—by these same 
individuals. These drugs are the common barbiturates, 
minor tranquilizers, amphetamines, and others. According 
to some studies, more than 50 percent of the addicts use 
one of these drugs as a secondary drug on a regular basis. 
One drug that apparently has had a rapid rise in street 
usage by the addict is the sedative Doriden (glutethimide). 

The authors interviewed 250 consecutive cases of young 
male heroin addicts between the ages of 16 and 20 who 
were admitted to Rikers Island Hospital (a New York 
City Correctional Institution). The interviews were con- 
ducted between January 1971 and December 1971. In 
addition to the standard intake data, a history of Doriden 
usage was likewise gathered from each admission, as well 
as how the drug was obtained and how the individual had 
become familiar with it. There were 81 individuals (32.4 
percent) in the group of 250 addicts who at the time of ar- 
rest had used Doriden. 

The research findings indicate that the duration of 
heroin addiction does not appear to have a significant part 
to play in determining whether an individual will take 
Doriden or not; both the Doriden user and nonuser were 
found to be addicted to heroin about the same period of 
time. The data do show that as the dosage of heroin rises, 
so does the dosage of Doriden, rather than one supplement- 
ing the other. The authors speculate that this may be 
true for other combinations, as these individuals were also 
using barbiturates, tranquilizers, and alcohol. The reasons 
given for using Doriden were variable. Some addicts 
claimed that it sustains the “high” that they got from 
intravenous heroin. Others state that they use the drug 
when they cannot get the total amount of heroin they are 
used to. Still others use it for sleep, while some claim that 
it helps them in dealing with their apprehensions. 

This research once again points out that there is a far 
greater pattern of multiple or secondary drug use among 
heroin addicts than was previously thought to exist. 


“Methadone Maintenance and Methadone Detoxification: 
A Comparison of Retention Rates and Client Characteris- 
tics,” by Urbane F. Bass and Barry S. Brown (December 
1973). It has been consistently reported that addict-clients 
involved in methadone maintenance programs are more 
“successful” in terms of outcome than clients involved in 
programs utilizing a detoxification-abstinence strategy. 
Whether the combination of counseling and of methadone 
accounts for this greater success or the selection process 
in deciding who will receive that modality is considerably 
less than clear. To explore this issue, the authors studied 
the kinds of people who elected to become involved in 
maintenance as opposed to detoxification programs. The 
significance between these two groups for retention in 
treatment was also examined. 

Two samples were selected for study from the popula- 
tion of all patients entering treatment in the District of 
Columbia Narcotics Treatment Administration during a 
3-month period during the summer of 1971. One sample 
consisted of 60 clients who upon admission had elected to 
receive methadone maintenance, while the second sample 
consisted of 57 elients who upon admission had selected 
to be placed on methadone detoxification. All patients re- 
mained in treatment in the modality he first selected for 
a minimum of 6 weeks. 

Comparison of the retention rate of clients maintained 
on methadone maintenance (72 percent) with that of the 
clients involved in methadone detoxification (49 percent) 
revealed that maintenance clients were significantly more 
likely to remain in treatment for a 6-month period than 
methadone detoxification clients. A comparison of the 
demographic characteristics of clients initially selecting 
maintenance as opposed to those electing detoxification 
revealed that maintenance clients were significantly more 
likely to be living with relatives or a spouse, tended to be 
older, and were more likely to have used heroin longer. No 
significant differences were found for the following at- 
tributes: sex, race, marital status, employment, type of 
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admission (voluntary-involuntary), education, number of 
prior arrests, number of prior convictions, age at first 
illegal drug use, and age at first heroin use. 

Further analysis was conducted to determine the import 
of the relationship between age and retention in program 
and between living arrangement and retention in program. 
The findings indicate that while clients who were living 
with relatives were more likely to elect maintenance treat- 
ment, they were not any more likely to remain in treatment 
than those clients who were living apart from relatives. 
Similarly, there were no differences in terms of retention 
between clients of differing ages when controls for modal- 
ity were applied. There was a significant difference, how- 
ever, in retention rates between these samples among 
clients 26 and over. These older addicts were significantly 
more likely to remain in treatment if enrolled in a main- 
tenance program. The authors comment on these older ad- 
dicts: “For him to effect substantial change in that life 
style will require his continuing and long-term involve- 
ment in a treatment program that will make his prior 
mode of adapting both unnecessary and unproductive” (p. 
894). 

“Testing for Drugs—II; Techniques and Issues,” by G. 
G. De Angelis (December 1973). The use of urine-screening 
techniques has progressed to the point where it is possible 
to detect a minute amount of drugs for relatively long 
periods of time. In this article the author discusses the 
rapidly expanding technology of urinalysis and raises 
questions as to what use this data should be put. 

The various techniques of drug detection currently 
available are compared by cost of equipment, number of 
samples that can be analyzed per day, technical skill 
needed for analysis, specificity (ability of testing method 
to separate drugs into groups or classes—narcotic, am- 
phetamines, etc.—and to detect each drug independently), 
and sensitivity (the concentration of drug in the urine 
that can be detected at least 99 percent of the time). The 
advantages and disadvantages of the following tests were 
presented: nalorphine (nalline), thin-layer chromatog- 
raphy, gas liquid chromatography, automated fluorometry, 
radio immuno assay techniques, free radical assay tech- 
nique (FRAT), radio immuno assay (RIA), enzyme mul- 
tiplied immuno assay (EMIT), and hemagglutination in- 
hibition. 

In addition to the chemical issues of urinalysis testing, 
the author identifies a number of social and political per- 
spectives that impinge upon these procedures. In discuss- 
ing the proper use of drug testing, De Angelis considers 
procedures for guarding against false negatives (indica- 
tion that an illicit drug is absent in the body fluid when 
in fact a drug is present) and false positives (indication 
that an illicit drug is present in the body fluid when in 
fact no drug is present), urine screening versus urine 
surveillance, how long urine screening should be utilized, 
the role of the drug user in a testing program, vocational 
screening, and how many positives are needed to make a 
drug abuser. 


ARTICLES OF SPECIAL INTEREST IN 
PSYCHOLOGICAL JOURNALS 


Reviewed by ROBERT B. LEVINSON 


“Institutionalized Aggressives in Louisiana,’ by Barry 
M. Daste, in International Journal of Offender Therapy and 
Comparative Criminology (Vol. 17, No. 3, 1973). In this 
article the author, who is an assistant professor and the 
assistant director of field instruction at Louisiana State 
University, describes a group therapy program which was 
initiated at the Juvenile Diagnostic and Reception Center, 
part of the State corrections system. The program was de- 
signed for 50 boys who were found to be unstable and for 
a variety of reasons, unable to adjust to normal institu- 
tional life. The program utilized semiprofessionals—gradu- 
ate students—as therapists. 
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All individuals in the adjustment center were assigned 
to therapy groups which were heterogeneous in regard to 
age, type of offense, and personality makeup. The treat- 
ment program focused on altering the negative self-con- 
cept of these individuals by using a combination of social 
interaction and behaviorist principles. This involved a 
great deal of positive verbal reinforcement when a boy re- 
acted favorably to a group situation and the extinguishing 
of undesirable reactions by ignoring inappropriate beha- 
vior. 

These techniques were used without the therapist ex- 
plaining his guiding principles until such time as the 
group became open, cohesive, and comfortable with each 
other. It was found that if an explanation was given too 
early, the group did not “hear” it. After several weeks 
the participants began, themselves, to use positive rein- 
forcement, extinction, and acceptance of the idea that per- 
sonality is a reflection of social response. 

Within approximately 6 months of the beginning of the 
program, violence (which had been almost a daily occur- 
rence within the center) became a rare event. It appeared 
as if the participants had learned to distinguish between 
appropriate and inappropriate behavior. 

Dealing with the aggresive, assaultive individual who 
disrupts institutional programs for other offenders, is seen 
by this reviewer as an area which needs increasing at- 
tention. The problem consists, in part, of developing pro- 
grams which will effectively meet the needs of these of- 
fenders while continuing to treat them with dignity and 
humaneness. The principles described in this article— 
which have also been used in other programs—appear to 
offer some direction for those who are daily faced with the 
problem of coping with the difficult-to-manage offender. 


“Harm, Offense, and Nuisance,” by Daniel N. Robinson 
in American Psychologist (Vol. 29, No. 4). the author, 
who is a member of the Department of Psychology at 
Georgetown University, subtitled his article: “Some First 
Steps in the Establishment of an Ethics of Treatment.” 
It is in this context that the article offers insight into 
some of the problems faced in correctional institutions 
when confronted with the paradox of: society’s expecta- 
tion that released offenders will be helped so that as a 
result of incarceration they will not resort to further 
crime, and the offender’s “right to be let alone” during the 
period of his incarceration. The article deals with “in- 
dividuals who either have not consented to be treated or 
who, by virtue of their state or condition, are not in a 
position to engage in those rational operations required 
for a meaningful and valid consent.” 

Seven prinicples which summarize traditional justifica- 
tion for coercion are listed: (1) private harm—e.g., the 
forcible prevention of suicide; (2) public harm—preven- 
tion of the disclosure of state secrets in time of war; (3) 
legal paternalism—the state having a just interest in 
each of its citizens must prevent them from doing injury 
to themselves; (4) offense—e.g., society has the right to 
legislate laws against public lewdness; (5) legal moral- 
ism—e.g., the state may justly prevent actions that ignore 
or defy moral conventions such as the torture of animals; 
(6) extreme paternalism—the state must guide the moral 
development of its citizens (a@ la Plato) and save them 
from the corruptions that are intrinsic to the masses; (7) 
welfare—the other side of (6) which contends that the 
public makes known its wants and the state optimizes 
this public good. While all of these principles possess some 
merit, the author points out that they are not all equally 
valid nor do they share equally the force of law. 

“Quite simply stated, the sine qua non of that condition 
of life we call ‘civilized’ is the rule of law over the rule of 
passion. It would seem, therefore, that individuals pre- 
sented for treatment—for therapy, behavior modification, 
etc.—for reasons of having physically harmed others can 
lay no moral claim on the right not to be changed... . 
Proof of physical harm, intentionally perpetrated on one’s 
self or on another, constitutes a forfeiture of ... the 
‘right to be different.’ ” 

The author limits the above to what is construed as 
private harm, such as acts proscribed by laws against 
homicide and suicide. 


In the area of public harm—which gets into the area of 
the individual’s own ideology—the author contends that 
the imposition of therapeutic methods would not be jus- 
tifiable since the domain of treatment is in no way con- 
nected to allegiance to any particular state: “The domain 
of treatment and healing exists for the benefit of those 
who voluntarily solicit its remedies and not for the benefit 
of any particular ideology, no matter how congenial that 
ideology might be to the goals of the therapist.” 

The author argues against the use of therapeutic inter- 
vention in all areas other than when the principle of 
private harm is involyed—every punishable act does not 
constitute a justification for involuntary therapy—and ad- 
monishes practitioners to exercise informed restraint in 
administering compulsory therapy in such cases which do 
not embrace this principle. ; 

The issues discussed in this article are far from theo- 
retical abstractions when viewed, as by this reviewer, from 
the perspective of workers in the criminal justice system. 
Assume: for an individual who has repeatedly set fires, 
the court orders psychotherapy—which the individual does 
not want; what is the therapist’s stance? No one has been 
injured—yet. Another individual, while incarcerated, has 
assaulted other inmates and staff members and these ac- 
tivities have continued even while in segregation status; 
the therapist knows this individual will soon be released 
as his sentence is running out. The offender does not want 
any part of the behavior modification program which is 
being implemented—what is the therapist’s stance here? 
In the first of these not-so-hypothetical cases, there has 
been no personal harm, but the potential exists; in the 
second instance there has already been personal harm 
however the likelihood of its continuing may or may not 
exist, postrelease. The article helps to sharpen discussion 
of such cases. Answers—“yes, but what do I do?”—it 
seems to this reviewer, still rest with the individual thera- 
pist and the guidance provided by his professional train- 
ing and his personal philosophy. 


SOCIAL WORK 


Reviewed by Doris HALLIDAY 


“To Punish or To Treat?,” by Frank B. Raymond (May 
1974). Dr. Raymond, of the University of South Carolina’s 
Graduate School of Social Work faculty, challenges, in 
this study of probation officer attitudes, an old assumption 
of correctional literature. Dr. Raymond examines the 
premise that punishment and treatment in correctional 
practice are mutually exclusive concepts—that an ap- 
proach to the offender may be either primarily punish- 
ment-oriented or primarily treatment-oriented. He cites 
numerous writers who advance the polarity of the two 
approaches. Dr. Raymond concludes from this popular as- 
sumption that, were punishment and treatment polar op- 
posites on a continuum, as so much writing suggests, then 
punishment would have to be defined as the complete ab- 
sence of treatment and vice versa. Observation of correc- 
tional approaches, however, indicates that punishment and 
treatment co-exist within the same system, negating the 
popular assumption that they are polar opposites on the 
same continuum, and providing Dr. Raymond with a basis 
on which to study attitudes of Louisiana State probation 
and parole officers toward punitive and treatment-oriented 
approaches to offenders. 

In his research Dr. Raymond found that an officer’s at- 
titude toward punishment frequently existed quite inde- 
pendently of his attitude toward treatment, supporting 
the contention that one concept had no firm inverse cor- 
relation with the other. Four categories of probation of- 
ficers were developed from the findings of the study, the 
largest of which had a low punishment-high treatment 
orientation. These officers were relatively new to their 
jobs, had previously worked in social service and were 
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generally well-read in their field. Other groups were: a 
high-punishment-low treatment group, comprised of new 
officers with no prior social service experience; a high 
punishment-high treatment group of experienced officers 
with no prior social service work; and a low punishment- 
low treatment group, also primarily experienced officers 
with no social service background. 

Dr. Raymond interprets his findings, in part, to support 
the opinion of the Joint Commission on Correctional Man- 
power and Training that the educational level (college or 
graduate) of an officer has no bearing on his competence 
as an officer. His findings further suggest to him that cor- 
rectional literature generally fails to reflect the actual at- 
titudes of correctional workers in the field. The exveri- 
enced officers studied by Dr. Raymond, in many cases, held 
punishment and treatment as equally important and felt 
no apparent need to view the two approaches as polar op- 
posites. 

Dr Raymond speculates that correctional programs 
planners might encounter fewer dilemmas were they to 
begin to view treatment-oriented and punitive techniques 
as potentially coexistent toward the final goal of rehabili- 
tation. 


“Undoing the Wrong,” by Joe Hudson and Burt Galaway 
(May 1974). Dr. Hudson and Mr. Galaway of the Univer- 
sity of Minnesota’s Social Work faculty describe the 
Minnesota Restitution Center in Minneapolis, where ran- 
domly selected new inmates at the Minnesota State Prison 
are afforded the opportunity to make restitution to the 
victims of their crimes. The successful negotiation of a 
restitution contract results in the parole of the offender to 
the Restitution Center so that he may begin repaying his 
former victim. The Minnesota program, the authors point 
out, has two separate phases, the first of which is the 
actual negotiation of the contract, which takes place at 
the prison. The second phase is the restitution-making 
phase, after the offender has been released to the commu- 
nity-based restitution center. 

Inmates, at the time of admission to the prison, must 
meet several criteria for assignment to the population 
from which program participants are randomly selected: 
(1) The offense for which the man is currently incarcer- 
ated must have been a crime against property. (2) At 
least 5 years of living in the community must have trans- 
pired since the offender was convicted of a crime against 
one or more persons. (3) There must be no indication that 
the offender, during the instant offense, possessed a knife 
or a gun. (4) The inmate must be free of detainers. (5) 
The inmate must be from the greater Minneapolis-St. Paul 
metropolitan area. 

Following selection of an inmate for the restitution pro- 
gram, a saff member from the center visits him at the 
prison and explains the program. Should the inmate 
choose to participate, he develops a contract with the staff 
member and preferably with the victim as well. A face-to- 
face negotiation of the contract takes place during visits 
at the prison. The authors note that 35 out of 51 victims 
approached to participate in the restitution program chose 
to become formally involved. 

The contract developed between the offender, the center 
staff and, whenever possible, the victim sets the amount 
of restitution to be made, the form of the restitution (gen- 
erally cash payments, but occasionally personal service to 
the victim or the community) and the extent of victim- 
offender contact (a minimum requirement being that of- 
fenders must meet with their victims to make restitution 
payments). The general form which restitution has taken 
is that of cash payments made by offenders from their 
earnings to the victims. 

A negotiated contract, if approved by parole authorities, 
becomes a condition of parole, and the offender is re- 
leased to the Restitution Center. Thus, the newly admitted 
inmate, if selected for the program, is released approxi- 
mately 4 months after his admission to the prison. 

Life at the center includes full employment in the com- 
munity, supervision by staff members who function as 
parole officers and a group program. An offender at the 
center moves at an individually determined pace through 
four phases of the program toward increasing responsi- 


bility and liberty, the fourth phase involving full-time 
living in the community with the offender returning only 
for group meetings at the center. 

The authors have found that the Restitution Center 
program, and the logical and realistic opportunity it pro- 
vides for the offender to repay his victim, has done much 
to rehabilitate the offender as well as to reconcile the vic- 
tim and the community with him. The Minnesota Restitu- 
tion Center operates on the premise that the offender, who 
eventually must return to his community, might best be 
rehabilitated through supervision within the community. 

Responsibility for his own offense (the offender must 
negotiate and successfully fulfill a contract with his vic- 
tim) must, in many cases, be an integral component of 
the offender’s rehabilitation. An increased sense of respon- 
sibility for his own actions as they harm or benefit the 
victim or the community, while helping the offender’s 
growth and development, must also eventually help the 
community to view the offender as a viable community re- 
source—a constructive citizen. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by HARRY W. SCHLOETTER 


“Social Inquiry for the Courts: An Examination of the 
Current Position in England and Wales,” by Martin Davies, 
Ph.D., Department of Social Administration, University of 
Manchester (April 1974). With the growing interest in, and 
the impact of probation officers on sentencing decisions, 
this paper on social inquiry for the courts is a welcome 
addition to the field. 

Dr. Davies provides, in numerous tables, basic data 
about social inquiry reports both in England and in Wales 
for the years 1956 to 1971. These tables show that (1) the 
proportion of offenders on whom reports were prepared 
increased and (2) the proportion of magistrates’ courts 
cases for whom brief reports were regarded as sufficient 
earlier decreased markedly. As a result of this trend, the 
size of the probation service has grown considerably over 
the above period, and the staffing complement of the serv- 
ice rose roughly the same proportion to the increase in the 
social inquiry work. 

Another result of the greater use of reports has been 
the acknowledgement by probation officials, magistrates, 
the press, and many criminologists that the availability 
of more comprehensive social information in more cases 
will lead to more appropriate sentencing, increasing the 
effectiveness of the court’s decision. 

Dr. Davies discusses the importance of inquiry reports 
and of individualized sentence. He points out that one 
task of the report is to indicate aspects of the offender’s 
personality and circumstances which, in the probation of- 
ficer’s judgment, caused him to break the law. The con- 
fusion between individualizing sentences with a reformist 
aim and individualized sentences with a rehabilitative and 
helping aim is also discussed. 

Other major areas covered in the article relate to the 
social inquiry and tariff sentencing, social inquiry and 
marginal cases, decision making, and the organizational 
context of social inquiry. 

In conclusion, the author points out that the recent 
Criminal Justice Act lends support to the concept of in- 
dividualized sentencing by providing new forms of treat- 
ment for offenders. It implicitly recognizes the probable 
further growth of social inquiry work and the increased 
involvement of the probation service in penal decision mak- 
ing. The Home Office has lent further emphasis to the 
scientific connotations of sentencing by providing for the 
evaluation of each new step by research. The introduction 
of facilities, such as day training centers and community 
service, lead the public to have expectations regarding the 
reduction of crime, and those who prepare the social in- 
quiry reports are presumed to be able to identify the of- 
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fenders most likely to be reformed in such specialized 
treatment settings. The author points out that it is im- 
portant for the probation officer to keep the realities of 
individualized treatment firmly in perspective. Social in- 
quiry reports are descriptions of circumstances and they 
help the sentencer choose a sentence appropriate to the 
offender’s apparent circumstances. Dr. Davies concludes 
that, if during the next decade, treatment research begins 
to pay dividends, there seems little doubt that the role of 
the .probation officer as a sentencing advisor will become 
even more significant than it is now. 


“A Comparison of Corrective Effects of Probation and 
Detention on Male Juvenile Offenders,” by J. Kraus, Senior 
Research Officer, Department of Child Welfare and Social 
Welfare of New South Wales (April 1974). This study by 
Mr. Kraus was a 5-year followup of the criminal careers 
of 223 male juvenile offenders given probation and 223 
offenders committed to an institution. They were matched 
on chronological age at the time of sentence, year of sen- 
tence, type of offense, age at the time of first offense, num- 
ber of previous offenses, types of previous offenses, and the 
number of previous committals to an institution. Recidi- 
vism was measured in terms of rates of offenses and num- 
bers of imprisonments and detentions. Also analyzed were 
the total number of offenses and number of various types 
of offenses. 

It was found in the study—and numerous tables support 
the contention—that recidivism was higher after deten- 
tion than probation for all but “behavior problems” and 
“take and use motor vehicle” offenders. 

The offenses, “break, enter and steal” and “take and 
use motor vehicle,” were committed more often after de- 
tention by both first offenders and recidivists. Recidivists 
committed also more assault or malicious damage and 
other offenses after being in an institution. First offenders 
committed more sex offenses after probation and more 
carnal knowledge offenses after being in an institution. 

A greater number of first offenders and of recidivists 
were imprisoned at least once, and a greater number of 
recidivists were imprisoned many times after detention. 
Offenders who were previously in institutions also re- 
sponded better to probation than to detention. There was 
no difference in intensity of recidivism following a single 
committal and that following a number of committals to 
an institution. 


social problems), having an absence of positive reinforcers 
available, and being sensitive to public opinion. 

The author’s recommendations are an expansion of the 
functions of parole to include social change in addition 
to social control; a redefinition of the perception of addicts 
away from their being problem persons toward their being 
seen as an “untapped” human resource; conceptualization 
of parole agents as mediators operating at the points of 
contact between parolees and their environment; and more 
emphasis on voluntary, rather than required, involvement 
in treatment. 


“Methaqualone: Another ‘Safe’ Sedative?,” by Carl D. 
Chambers, Ph.D., T. Peter Bridge, M.D., David M. Petersen, 
Ph.D., and Everett H. Ellinwood, Jr., M.D. (Spring 1974). 

Methaqualone has become a very common drug of abuse. 
Described as a “recreational drug,’ users have reported 
having had a “rush” or “buzz,” had marked drunkenness, 
thought it to be a “love drug,” and in sum total had a 
good time after taking it. Methaqualone has also earned 
the reputation as a safe drug, both from its nonbarbiturate 
status and from the “large number” of pills necessary to 
be a fatal dose. Emergency room and medical examiner 
reports from one large hospital (in Dade County, Florida) 
bring these notions of safety into serious question. 

The statistics indicate that adverse reactions to metha- 
qualone occur most frequently among the young who may 
have a dangerous inability or disinclination to properly 
manage the use of the drug. There is a high number of 
sedative-alcohol overdose combinations. 


CANADIAN JOURNAL OF CRIMINOLOGY 
AND CORRECTIONS 


Reviewed by VERNON Fox 


THE JOURNAL OF DRUG ISSUES 


Reviewed by GEORGE I. DIFFENBAUCHER 


“Structural Impediments in Rehabilitation Programs for 
Drug Addicts,” by Gerald O’Connor, D.S.W. (Spring 1974). 
State and Federal drug abuse rehabilitation programs, for 
institutionalized and paroled drug addicts, have been no- 
toriously unsuccessful in effecting cures, because such 
programs are social control-oriented and as such their 
focus is exclusively upon changing and controlling addicts. 
It is this orientation which probably in great part ac- 
counts for their ineffectiveness. It is suggested that re- 
habilitative efforts should also be addressed toward foster- 
ing reciprocal and complimentary changes in the addicts’ 
social milieu. 

There is reason to believe that a social control model 
can actually accentuate rather than alleviate the problem 
of addiction. 

The addict system is characterized as centering around 
such factors as addicts using drugs, as a pleasurable 
experience, being from a deviant subculture, lacking in 
conventional resources, being basically alienated on a 
psychological and interpersonal level, having a low frus- 
tration tolerance, and subscribing to an “inmate code.” 

The parole agent system, on the other hand, is charac- 
terized as being controlling, authoritarian/paternalistic, 
individual oriented (as opposed to being oriented toward 


“Arrests, Disposition and Recidivism: A Comparison of 
Indians and Whites,” by Rita M. Bienvenue and A. H. Latif 
(April 1974). Sociological research indicates that socio- 
economic status is negatively related to crime rates so that 
lower class minority groups have high representation in 
the crime statistics. In Canada, the Indian is predomi- 
nantly of lower socioeconomic status. The Winnipeg City 
Police in 1969 arrested 5,316 males and 679 females, of 
whom 27.2 percent of the males were Indian and 69.5 
percent of the females were Indian. Indian males and 
females are overrepresented in total offenses in all types 
of crime except those dealing with drugs and traffic. The 
authors suggest that this visible minority may be a target 
of police discrimination and that arrest patterns by eco- 
logical areas may be discriminatory, since the Indians 
are concentrated in a low income area of the city. 


“Developing Continuing Education in the Correctional In- 
stitution: Some Principles and Practices,” by Duncan D. 
Campbell (April 1974). Until prisons are seen as educa- 
tional institutions, it will be difficult to implement realis- 
tic rehabilitative programs. The principles of adult learn- 
ing must be applied to the prison. Goal-oriented persons 
seek specific objectives, such as a certificate or diploma. 
Learning-oriented adults seek learning for its own sake, 
motivated by the desire to know. Activity-oriented adults 
are concerned less with the content of a program than 
with its social or physical activities. All these motivations 
can be implemented in prison. 


“Professional Theft: The Utility of a Concept,” by John 
F. Klein (April 1974). Most criminology textbooks discuss 
the professional thief as presented in Sutherland’s The 
Professional Thief, which remains the keystone of analy- 
ses of professional criminal behavior patterns. Even so, 
the definition is still ambiguous and lacks determinacy 
and uniformity of usage. There is little consensus among 
criminologists as to the meaning of professional theft. An 
integration of the traditional objective approach to the 
study of careers and a subjective approach to the individ- 
ual’s identity and socialization are needed. This should 
bring criminology closer to the development of a theoreti- 
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cally useful and sophisticated typology of criminal beha- 
vior patterns which can be independent of the crude legal 
offense categories. 


“The Sociological Imagination Revisited,” by Barry Kris- 
berg (April 1974). An important development in modern 
social science is the increase of researchers who find little 
or no value in the theory and methodology they inherited 
from their elders and teachers. C. Wright Mills’ The Soci- 
ological Imagination, published in 1959, criticized the 
limits of the “secular” social science and proposed a more 
“sacred” social inquiry that included morality, political, 
and intellectual aspects of all persons that could examine 
such events as the agony of the Viet Nam War and other 
“immoral” acts perpetrated by society. Practical sugges- 
tions which would lead to an effective social science are 
(1) relating private troubles to public issues, (2) using 
the perspective and substance of the new history, (3) 
using a compassionate rather than an appreciative mode 
in research, (4) relating one’s intellectual work to change- 
oriented practice and refining one’s theories from experi- 
ence with that practice, and (5) careful selection of an 
audience to whom one wishes to communicate the results 
of social research. 


“Collaboration Between a Police Force and the Psychiat- 
ric Service of a General Hospital: A Study of Outcome,” 
by Bernadette Laroche, J. J. Sigal, and M. Grayston (April 
1974). The role of the police in prevention is being rec- 
ognized and psychiatric service should assist them in any 
way possible. Informing the police of community resources 
and facilitating his use of them was evaluated in Mon- 
treal. Between October 1969 and November 1970, 36 cases 
in one section were brought to the attention of the police 
and 18 of them were named the index (experimental) 
group where the consultant acted together with the police. 
From another sector of the city, a control group was se- 
lected. Evaluation of the project indicates that the pres- 
ence of a mental health consultant does, in fact, bring 
about a more effective method of referral and use of com- 
munity resources. This is important, since the police can 
handle many cases, themselves, without referring to clinics 
if they possess the pertinent information. 


“Female Crimes of Violence,” by Ellen Rosenblatt and 
Cyril Greenland (April 1974). While violence has been typ- 
ically regarded as a male prerogative, there is some evi- 
dence to suggest that the movement toward equality be- 
tween the sexes includes an increasing opportunity for 
women to engage in violence. Two groups of violent of- 
fenders during 1970-71 included 69 men and 22 women in 
Ontario mental hospitals and a group of 96 men and 4 
women incarcerated in Ontario federal penitentiaries. All 
the women were charged with violent offenses. The women 
were slightly older than their male counterparts, three- 
quarters of the female offenders were married as compared 
to one-half of the men in the prison and one-third of the 
men in the hospital, and most of the women were in the 
lower middle or working class. Most female crimes of 
violence occurred within the family, though they were 
closely acquainted with the victims in two cases. At least 
half of the homicides were predicted by the women, but 
the psychiatrist, social workers, nurses, police, and clergy 
did not take seriously their help-seeking. The authors sug- 
gest that the very attempt to fulfill her culturally defined 
role as a wife and mother in society was often at the 
source of violence. 

“Educational Issues Important in Correctional Institu- 
tions,” by H. Savage (April 1974). Human beings, including 
educators, are notorious for inconsistency in action as 
compared with their stated beliefs. Whether the learner 
takes responsibility for himself or whether teaching is the 
responsibility of the teacher becomes a matter of who does 
the motivating. In 1931, Patterson reviewed the research 
in behavior modification in schools and suggests that it 
has been used at home by parents for centuries, the sug- 
gestion being that behavior modification is new termi- 
nology for old practice. Lay personnel can be used to sup- 
plement the work of the teacher in reinforcing behavior in 
the school. 


“The Halfway House, Ten Years Later: Reappraisal of 
Correctional Innovation,” by Dennis C. Sullivan, Larry J. 
Seigel, and Todd Clear (April 1974). The halfway house 
was introduced at a time when innovative correctional 
programs produced skepticism. A review of the literature 
evaluating halfway houses has been ambiguous and some- 
times negative. Federally funded halfway house programs 
have produced results which are at best ambiguous. Fed- 
erally administered halfway houses (prerelease guidance 
centers) established under the direction of Attorney Gen- 
eral Robert F. Kennedy have produced more positive re- 
sults. A review of the literature indicates that in all the 
research, some factors of considerable weight have been 
avoided or overlooked, particularly those related to the 
halfway house climate and managerial behavior of the 
staff. Without information on the effects of the organiza- 
tion on staff behavior and management practice, the re- 
search, itself, is ambiguous. It is oversimplistic to group 
all halfway houses as a constant and their results as 
measured by recidivism rates as universally comparable. 


PROBATION 
(England) 


Reviewed by HAROLD W. KELTON 


“The Still Point in a Turning Court,” by David Mathieson 
(March 1974). Although the 1948 Criminal Justice Act re- 
quired that a defendant or his attorney be given a copy of 
his social inquiry report (presentence report), Mathieson 
feels that the intent of this law is not being met. There 
are implications that the great majority of offenders have 
never seen their report or understand its contents. No one 
is accused of failing to comply with the law, but compli- 
ance is strictly legalistic and tends to defeat purpose. For 
most offenders the presentence report is something they 
are permitted to handle while standing before the court 
at time of sentence. Aside from the obvious conclusion 
that this is not entirely what the law intended, Mathieson 
feels that this represents a great opportunity lost to the 
probation officer. In his view, much more would be accomp- 
lished if the offender tended to participate in the compila- 
tion of the report (client involvement) and, with the pro- 
bation officer, reviewed and analyzed the completed draft. 
This would require more time (Home Office study shows 
a current average of 4 hours is used to make a report), 
but the great importance of the work justifies the addi- 
tional expenditure. On the basis of his own experience 
(case histories are presented), the author feels that the 
fear of problems arising from a complete sharing with the 
offender is more of the mind than substance. Other points: 
Reports would be carefully validated; respect for the 
workings of the law would be upheld; the investigation 
period would, in some cases, constitute therapy in itself, re- 
quiring no service beyond sentence, and a tendency would 
be created to keep the probation officer’s approach fresh 
and vital. 


“Reorganization in Greater Manchester,” by J. W. Marsh 
(March 1974). Traditionally a “cottage industry,” the pro- 
bation service is now finding that its makeshift manage- 
ment structures will have to give way to carefully planned, 
innovative systems to meet rapidly expanding, complex 
needs. Marsh, chief probation officer designate for 
“Greater Manchester,” a new service area created by de- 
cision of the Home Office, sees his own task as a case in 
point. The problem: How to manage a staff of probation 
officers, clerks and ancillaries that total nearly 400 people? 
His proposed solution: Reject the temptation to employ 
traditional forms (hierarchical-geographical divisions) 
in favor of “line and staff management.” This is a system 
that, generally, involves everyone (i.e., a shadow com- 
mittee, consultative committee, staff committee, area com- 
mittee, and area subcommittees) and provides avenues 
for full communication of policy, especially innovations, 
to everyone. The somewhat tortuous mechanics of this are 
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set forth in detail and some charts or diagrams would do 
much in the way of clarification. 


“Reflections on a Differential Treatment Plan,” by L. V. 
Coates (March 1974). A careful observer of probation serv- 
ice must conclude that as it now comes into its own, it is 
seen to be of dubious substance. Fettered, as it were, with 
court diagnostic and postcustodial “rehabilitation” it has 
never developed its own conceptual scheme for the treat- 
ment of the nonconfined offender. Having borrowed its ap- 
proach from social work, the probation service may have 
acquired an aura of professionalism in terms of jargon and 
behavioral theory, but it is also, as a consequence, provid- 
ing itself with an operational framework based on nonem- 
pirical, speculative, and, generally, intuitive hunches. Un- 
fortunately, much of this now appears as rather unhelpful 
as a means of visualizing and working with offenders. 
An example, suggests Coates, is the idea of “intensive 
supervision.” Intensive supervision is often applied by 
probation officers as an improved therapeutic measure 
without at first clearly defining the concept and in the 
face of repeated studies tending to show an inverse rela- 
tionship between “intensive supervision” and its outcome. 
Coates is greatly impressed by the typological schemes of 
Don C. Gibbons which emphasize “sociological values, 
criminal careers, and personal maturity.’”’ He recommends 
that the probation service build upon the work of such 
people as Gibbons to construct its own unique and valid 
professionalism. There are more thoughtful and pertinent 
issues raised in this article than can be discussed in a 
short review, and Coates is speaking for many in the pro- 
a service of both the United Kingdom and the United 

tates. 

“A Comparative Study of Adult Crime Amongst Asians 
and Their Host Population,” by J. W. McCulloch, N. J. 
Smith, and I. D. Batta (March 1974). In an effort to test 
stereotypes regarding the crime rate among coloured im- 
migrants (Asians-Pakistanis or Indians) in the United 
Kingdom, the three authors tabulated the “nature and 
distribution of crime between Asians and non-Asians, 
adults and juveniles” that occurred at Bradford over the 
1970-1972 period. Finding, in fact a remarkably low over- 
all crime rate for Asians, the authors surmise that immi- 
grants tend to avoid the police and are consequently hesi- 
tant to report crimes or followup on those that are 
reported. As for why, however, Asians show noticeably 
high rates in particular forms of crime (crimes against 
the person and sex) and low rates in others (crimes 
against property), the authors can only suggest that some- 
what obscure cultural factors may be at work. Their study 
also fails to substantiate “common assumptions” that 
Asians are frequent violators of drug and traffic laws. 
While Asians do violate traffic laws in a high proportion 
to nontraffic laws, this may only mean that they are 
singled out for enforcement. 

The findings of the study are set forth by means of 10 


tables, and the authors wisely recommend further research 
before drawing conclusions. 


“Are We Responsible When a Child Is ‘Battered’?,” by 
Robin Trewartha (March 1974). While social and medical 
agencies are joining to direct concern towards the problem 
of the “non-accidentally, injured child,” the probation 
service is not being represented. This seems unfortunate 
since child abuse, and in fact aggression in general, prob- 
ably originates within the dynamics of family relation- 
ships. Of all workers, the probation officer is most uniquely 
situated and equipped to “enter” the family scene. In 
doing so, says Trewartha, the probation officer can fill his 
oft-forgotten preventive role. Details on this subject are 
available in a separate paper prepared by a study group 
of the Southeast Lancashire Consultative Training Com- 
mittee. 


“Nottingham Prisoners’ Families Project (I]),”’ by Mark 
Monger, John Pendleton and Jenny West (March 1974). 
The second report on a study to determine the effect of 
contacts with prisoners and their families by outside pro- 
bation officers and prison welfare officers during confine- 
ment and aftercare (a process referred to as “through- 
care”) provides little in the way of conclusion but a final 
report is promised in 1975. Four tables are presented to 
show the actual number of contacts made by category (ex- 
ample: “contact with the wives of prisoners during sen- 
tence”). Logic seems to dictate that coordinated counseling 
and support of the prisoner and his family by outside pro- 
bation officers and prison staff from beginning of sentence 
through the aftercare period should improve the prospects 
of rehabilitation. The authors hope their study will test 
this hypothesis and perhaps reveal significant patterns 
in this process. 


“Deliver the Gaols,” by F. V. Jarvis (March 1974). Citing 
a general consensus of knowledgeable people that the long 
prison sentence has little, if any, rehabilitative efficacy, 
Jarvis despairs that such prison sentences continue to be 
imposed by the courts. Furthermore, statistics are pre- 
sented to show that in terms of persons in prison per 
10,000 of total population, England and Wales exceed Hol- 
land, France, and Sweden and is exceeded only by Ger- 
many. Jarvis feels that, while for the moment, nothing 
much can be done about the “sentencers” who seem ‘“ob- 
sessed with imprisonment,” an immediate solution has 
been provided by the parole system. Parole has been a 
part of the British system for only 6 years and has dem- 
onstrated a low reconviction rate but has been used with 
cireumspection. Replace this policy with one that provides 
early parole to all or most prisoners and the length of 
prison sentences will at last come under control of ap- 
propriate parties: penal administrators, academics and 
social workers. Jarvis would couple this with the long- 
term goal of reeducating prosecutors and judges. 

A footnote to this article states that it “is very much 
in accordance with NAPO policy expressed in a statement 
made in 1972.” 


F THE PHILOSOPHY of reintegration is to gain public favor, there must be full 
recognition on the part of the public that present correctional practices do not 
serve the long-run interest of societal protection. Legal and economic barriers 
and social ostracism must yield to commitment, involvement, and sharing of 
responsibility. Only then will the goals of crime prevention and crime reduction 
be realized—NATIONAL ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS 


AND GOALS, 1973. 
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Solzhenitzyn as Criminologist 


The Gulag Archipelago, 1918-1956: An Experi- 
ment in Literary Investigation. By Aleksandr I. 
Solzhenitzyn. New York: Harper and Row, Pub- 


lishers, 1973. Pp. 660. $12.50. 


It would not be fair to call this article a review of The 
Gulag Archipelago since I will deliberately ignore almost 
everything about the work which makes it a great achieve- 
ment in world literature. As difficult as this will be, my in- 
tention is to concentrate solely on those features which 
commend it as a very important contribution to a compara- 
tive criminology. 

Although he is clearly an anti-Marxist, the author has 
carried out the program (if not the intentions) of a num- 
ber of the younger American criminologists associated 
with the “conflict” school of crime some of whom describe 
themselves as “Marxist.”! The chief complaint these 
younger men have with traditional scholarship and re- 
search in criminology is that it is “apolitical,” and fails 
to articulate the connections between our networks of law 
and criminal justice and the prevailing “power structure.” 
While I have little sympathy with their interminable intra- 
mural squabbles about “paradigms” and methodology, I 
do believe that a truly comparative criminology cannot 
come into existence until one can begin to specify these 
larger connections.” 

Deviant behavior is a universal across the cultures and 
nations of mankind which today consist of everything from 
Stone Age peoples in New Guinea and the developing na- 
tions of the “third world,” to modern industrial societies 
of the capitalist, Communist or social-democratic type. I 
would set the chief task of a comparative criminology to 
be to specify what kinds of human behavior are “crimi- 
nalized” by the penal codes of a particular society and 
what is unique about the way in which the type of society 
being examined handles the behavior which it has crimi- 
nalized. 

Of course, the very categories under which Solzhenitzyn 
arranges his material—arrest, interrogation, law, Tyurzak 
(prison confinement)—remind us that there is a good 
deal in common among systems of social control. Yet it is 
the differences one wishes to account for. The whole point 
of a comparative criminology is to connect these differ- 
ences with outstanding features of the socioeconomic or 
political structure of the society in question. The extreme 
paucity of such comparative literature indicates that this 
is a profoundly difficult intellectual feat to bring off. 


The Method of Historical Comparison 


After all this, the reader will be surprised to learn that 
in this first volume of his trilogy, the author makes re- 
markably few explicit comparisons with other societies. 
The book is written for the Russian reader, and the major 
comparison is internal and historical. Frequent comparison 
is made with the system of criminal justice under the 
czars for both ordinary criminals and the numerous politi- 


1 See, for example, Richard Quinney, Criminal Justice in America, 
Boston: Little, Brown and Company, 1974; Jessica Mitford, Kind and 
Usual Punishment, New York: Alfred A. Knopf, 1973; and Erik Olin 
Wright, The Politics of Punishment, New York: Harper & Row, Pub- 
lishers, 1973. 

2 The predominance of the “treatment” ideology in American pe- 
nology can be considered as a relatively unique feature which needs 
comparative analysis. See Robert Martinson, “The Age of Treatment: 
Some Implications of the Custody-Treatment Dimension,” Issues in 
Criminology, Fall 1966, pp. 275-293. The predominance of treatment 
may also be helpful in accounting for the unique radicalization of the 
American inmate. See Robert Martinson, “Collective Behavior at At- 
tica,’’ FEDERAL PROBATION, September 1972, pp. 3-7. 

% These are made in a somewhat ironic vein and are meant to estab- 
lish the inferiority of Soviet justice in relation to the worst the rest of 
the world has had to offer, i.e., South Africa, Nazi Germany. 


cal offenders. The standard he uses is humaneness and 
fairness although he nowhere explicitly defines this stand- 
ard. Without exception he finds a deterioration in justice. 
He explicitly connects this deterioration to a political proc- 
ess beginning shortly after the Bolshevik revolution and 
apparently continuing to the time of the Khrushchev re- 
forms of the middle fifties, and to some degree to this day. 
This process is known to Western scholars of revolution 
as the “revolution from above.” It was the process by 
a the present political and social system was estab- 
ished. 

Gulag is the acronym for the administrative apparatus 
which maintained centralized control over the vast, sprawl- 
ing system of security “organs,” special railroad cars, 
transit prisons, and labor camps which he likens to an 
Archipelago of isolated islands planted within the Soviet 
system and yet largely unknown to its citizens. Apparently, 
it is this central element of secrecy (along with extreme 
brutality) which has caused many reviewers to seek out 
comparisons with the Nazi death camps for the extermina- 
tion of the Jews. Yet Solzhenitzyn presents no evidence 
(at least as yet) that the aim of the system was genocide, 
i.e., the deliberate and calculated destruction of a people. 
And one must remember that the Holocaust swept over 
Germany like a nightmare, and that in West Germany 
86.000 Nazi criminals have been punished in retribution. 
(The author asserts that less than a dozen persons have 
been punished for their part in Gulag.) 

A criminologist from one of the non-Communist coun- 
tries is fairly well familiar with his own nation’s penal 
system and passably acquainted with perhaps a half dozen 
others. He gains a sense of the range of variation among 
such systems in the types of offenders, the extent of pun- 
ishment, provisions for legal defense, systems of probation, 
the fairness of judicial procedure, and so forth. He is 
somewhat like an archaeologist who can normally arrange 
a new and unfamiliar fossil within his scheme of species 
and genera. Yet the landscape of Gulag is so unfamiliar, 
that the first question to be asked is whether we are even 
dealing with the subject of crime at least as this has been 
understood for the last several hundred years. 


Criminal Justice or Politics? 


A common definition of crime is that it is any behavior 
prohibited by the criminal codes of a society. The process 
is not difficult to understand. The state wishes certain 
kinds of socially harmful behavior to cease (or decline). 
It openly prohibits this behavior, attaches a threat to 
this prohibition, and punishes those who _ transgress. 
(There is much more to it, but this process is essential.) 
This system assumes that one can distinguish (at least 
roughly) between those who have actually comiuitted a 
particular offense and those who have not. 

But the author tells us that all of this is totally irrele- 
vant to the Gulag process. Apparently, that is why he has 
given such a strange title to the chapter which would ap- 
pear in a standard criminology text as “Types of Of- 
fenses.” In describing who the “zeks” (prisoners) were, 
and how they came to be included, he refers to “The His- 
tory of Our Sewage Disposal System.” At first the reader 
thinks the irony is somewhat misplaced. But as one reads 
through the incredible conglomeration of individuals, po- 
litical groups, professionals, ethnic minorities, whole na- 
tions (Latvians, Estonians), and social classes (aristo- 
crats, independent peasants) who inhabited the Archipel- 
ago, one begins to get the point. To gain some grasp of 
the process, the American reader might imagine that the 
combination of panic and racial bias which led in our 
country to the incarceration of the Japanese-Americans 
during World War II would completely displace all exist- 
ing criminal justice networks, and proceed to gobble up, 
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say, the Boston Irish, the Puerto Ricans, most of the 
blacks, all independent farmers in California’s Central 
Valley, the Indian tribes, the activists in both political 
parties, backwoodsmen in the Kentucky hills, the leader- 
ship of all religious denominations, traditionalist histori- 
ans, all recent immigrants, all officers above the rank of 
colonel, and the youthful members of the many peaceful 
communes that now dot the landscape. 

To make the problem more difficult, included among the 
“zeks” are persons whom any criminologist would immedi- 
ately recognize as ordinary criminal offenders. These 
blatnye (thieves) are part of a criminal underworld, and 
the author breaks them down into such categories as 
ugolovniki (habitual criminal) and polutsvetnoi (a non- 
thief who has taken up the ways of the thieves). To a 
thief, a non-thief is a frayer (a mark or pigeon). The 
author’s feelings of contempt and hatred for these ordi- 
nary offenders are unbounded, partly because of the spe- 
cial elite position they have throughout the Gulag system. 
They regularly rape, fleece, torment, and come to rule over 
the other prisoners frequently in cahoots with train 
guards and officials. They are the trusties in the transit 
prisons, get the best food, and live like parasites off the 
zeks. To the degree that one can speak of a regular prison 
system taken over and refashioned from czarism, one will 
find it described in chapter 12 under the acronym, Tyurzak 
(“prison confinement’’) or TON (Special Purpose Prison). 

What the author here describes for us in such plentiful 
detail seems unprecedented in the history of criminal jus- 
tice. Apparently, what remained of the penal system under 
cezarism was literally swallowed up within the Gulag proc- 
ess, becoming an instrument for the management of the 
twelve million persons (a nation the size of Sweden) 
it contained at its apex. But if Gulag was something 
other (or more) than a penal system, can it then be 
understood as the Soviet version of the czarist system for 
handling political offenders? The author quickly disabuses 
us of this idea also. There are persons who once engaged 
in politics, or who have been members of political parties 
among the zeks, but they are a tiny minority. (The social- 
ists among them are regarded as especially dangerous and 
are isolated in special prisons away from the mass of 
prisoners.) But if the overwhelming majority of zeks 
have committed no act against the regime what purpose 
of social order is served by their arrest and removal from 
society, and how was it determined whom to arrest? 


The “Collusion” of the Citizen 


It is at this point that Solzhenitzyn’s hostility toward 
theory becomes somewhat disconcerting. He is apparently 
aware that the essential details have been avoided in the 
West, and suppressed entirely in his own country. He 
wishes to make his case by bringing these unbearable de- 
tails to consciousness, thus forcing theory to arise from 
and take account of these details. Indeed, he sees his 
work as essentially a lament for the sufferings of these 
innocents and a kind of monument to their dignity and 
humanity under privation. 

But there does seem to be a kind of latent theory which 
perhaps he will make explicit in later volumes. Let us at- 
tempt to piece this theory together by referring first to 
his rather surprising conclusions about the Promparty (en- 
gineers) trial of 1930 in which the regime charged these 
engineers with deliberately “wrecking” the economy. 
Most Western observers at the time dismissed the charges 
as fantastic, but Solzhenitzyn professes to see a “thin, 
delicate fabric of truth” in these charges. The old Russian 
engineers, he argues, were indeed not involved in any con- 
spiracy to derail the regime’s economic orders, and in 
fact made some effort to carry them out. But these orders 
violated everything they had been taught, and so they 
silently resisted—“colluded” as a group. Perhaps the col- 
lusion went no further than a lack of enthusiasm in carry- 
ing forward plans which they felt were economically dis- 
astrous. Even that could not be tolerated and so a public 
trial was held to “... reprocess the silent and redeeming 


* The author has made use of whatever historical and statistical ma- 
terial he could find, and has supplemented this rare material with per- 
sonal reports and memoirs from ‘227 witnesses.” 


collusion of the engineers into crude wrecking and inter- 
vention.” If one generalizes this insight one can see that 
despite the overwhelming arbitrariness, there was some 
tendency to focus on knots of resistance in the population 
or at least areas and categories of possible future resist- 
ance. 

At one point the author cries out: “We have lost the 
measure of freedom!”’ By this he seems to mean that the 
social infrastructure (social groups, unions, political par- 
ties, professional associations, etc.) which had been slowly 
but definitely gaining impetus under czarism was weak- 
ened or eliminated, and was replaced by the present social 
condition in which the power of the state is overwhelming 
in relation to the citizen. The current single state-party 
would then be understood as the beneficiary of this social 
condition and Gulag could then be interpreted as the 
unique political instrumentality through which the pres- 
ent Communist system was established. 


Gulag as a System 


One frequently hears the criminal justice networks in 
our country denigrated as a “nonsystem.” But then our 
decentralized, sprawling and disorderly system simply 
grew with almost no central direction. Gulag was a state 
within a state, a highly centralized dominion in which the 
police function, interrogation, trial, sentence, transporta- 
tion to the labor camps, legal defense, and release from 
confinement were all subordinate elements in a centralized 
bureaucracy. In fact, the very use of these terms tends to 
obscure rather than reveal the reality which in its essence 
is a kind of bureaucratic processing the aim of which is 
to pounce suddenly on the unsuspecting victim and then 
hurry him through all of the various stages in such fash- 
ion as to eliminate any thought of resistance. 

Let us examine the process in Gulag which is akin to 
the prosecution function (in systems of criminal justice) 
as a kind of watchspring making the whole system tick. 
We have known “lawless police” in America, and have had 
more than our share of the station house “third degree.” 
But this behavior is illegal, and the evidence obtained in- 
admissible. I am willing to stand corrected, but I find 
nothing in the entire history of civilization to compare 
with the standard 2 months of “interrogation” meted out 
as a matter of course to everyone regardless of whether 
they resisted or not. 

The author says: “Like medieval torturers, our inter- 
rogators, prosecutors, and judges agreed to accept the con- 
fession of the accused as the chief proof of guilt.” But 
“guilt” turned out to be whatever the interrogator could 
squeeze out of the ordinary citizen described by the author 
as akin to a terrified “rabbit.” Tortured by a calculated 
and systematic regimen of extended sleeplessness and 
overcrowding, this helpless “rabbit”? naturally succumbed 
and signed whatever was placed before him. The author 
then lists the standard repertoire of “psychological” meth- 
ods used against those who resisted. These were: inter- 
rogation at night; sweet persuasion (“get smart’); foul 
language; humiliation and intimidation (combined with 
enticement); lies; and making one fear for one’s loved 
ones. Physical tortures were used for those who continued 
to resist. These were: making an exhausted prisoner re- 
peat everything in a loud voice; putting a cigarette out 
on the skin; never-extinguished lights; incarceration in 
the “box” (a cell the size of a packing-case) ; sitting for 
extended periods on a stool; being dumped into a pit com- 
bining cell and latrine; standing on one’s knees for long 
periods; no water; sleeplessness; bedbug infestation; ex- 
tremely cold (or hot) punishment cells; starvation; beat- 
ings with rubber truncheons or small sandbags; slowly 
stepping on the testicles; and “bridling” (being forced 
to lie for days bent into a backward bow), a method also 
used extensively by the North Vietnamese Communists 
on the American POW’s. 

The reader is convinced that this is a system, not by this 
or that isolated fact but by the way in which all of the 
elements mesh. As the author describes the transit prisons, 
the beastly railroad cars, the forced marches in the bitter 
Siberian cold, the reader gets a growing sense of the inner 
logic of a social structure. Everything is part of a whole— 
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the merciless young interrogators (‘Bluecaps’’) ; the un- 
couth and ignorant judges; the paranoia for secrecy (prison 
vans disguised as commercial vehicles); the Orthodox 
Communist zeks justifying the regime which has im- 
prisoned them; the hopeless struggles of the socialists; 
the corruption of the young train guards; the Russian 
POW’s lamenting, “Oh, if I had only known”; the zeks 
laughing hysterically after receiving another sentence. 

In reading this first volume, the reader must remember 
that Solzhenitzyn has yet to describe the central institu- 
tion of the Gulag Archipelago—the labor camp. This volume 
only deals with the law, the system of public trials and its 
ultimate decline, the history of the various ‘“‘waves” of 
citizens who were arrested, and the procedures by which 
the zeks were arrested, interrogated, given administrative 
sentences, and transported to the camps. A final judgment 
on the value of the work as a comparative criminology 
must await these further volumes. One central question 
will be how thoroughly and precisely the author can estab- 
lish all of the connections between the “power structure” 
and the system of Gulag. One will also look forward to 
his estimate of the degree to which this system has been 
eliminated in the Soviet Union, and the degree to which 
Gulag (or aspects of it) is inherent to states of the Com- 
munist type. 


New York City ROBERT MARTINSON 


Basic Survey of Contemporary Criminology 


Crime, Correction, and Society, 3rd Edition. By 
Elmer Hubert Johnson. Homewood, Illinois: The 
Dorsey Press, 1974. Pp. 671. $11.50. 


I must begin by stating that this is an outstanding in- 
troductory textbook in general criminology. In the mind of 
this reviewer, it eminently meets several criteria of use- 
fulness if one is searching for a book to serve as a basic 
reference for a beginning student in criminology: 

(1) The book is extremely well-organized in terms of 
conception and structure. The table of contents outlines 
the six major parts of the book: Introduction; Socio- 
Cultural Context and Social Control; Explanations for 
Criminal Behavior; The System of Criminal Justice; Con- 
finement and Corrections; and The Offender in the Com- 
munity. Subsumed under these six parts are 25 chapters. 
In listing the title of each chapter in the table of contents, 
the author in an ample paragraph identifies the various 
essential topics covered by the chapter. Thus, in looking 
in the table of contents under chapter 25, entitled “Reform 
and Criminal Justice,” one sees a number of pithy phrases 
telegraphing the ideas discussed in the chapter, phrases 
such as: “Criminal justice and the systems concept,” “law 
as social engineering,” “law as a source of problems,” 
“overcriminalization and diversion from the system,” “ex- 
change and the strategy of conflict,” “differential influ- 
ences of legal sanctions,” etc. 

Added to the well-done table of contents which moves 
logically and fully from topic to subtopic are a thorough 
subject index and an extensive name index. Even more, 
each chapter begins with a short preface and ends with a 
brief summary. At the end of each chapter, there is a 
pointed bibliography for additional reading. Nearly every 
major idea or analysis presented is supported by a foot- 
note reference. The book is faultless in its organization, 
and its structural soundness makes it a very handy ref- 
erence. Incidentally, while beautifully designed as a text- 
book, the book, mercifully, does not contain lists of “dis- 
cussion questions,” which are so condescending and 
demeaning of a reader’s intellectual capacity. 

(2) The material of criminology and criminal justice 
is rather comprehensive¥ covered in the book. One cannot 
say that there is depth to the coverage but depth is not 
to be expected in a book of this sort. The comprehensive- 
ness results from the book’s range and is coupled with 
incisiveness. The author is clearly knowledgeable. At the 
very least, he is aware of the ideational ferment in crim- 
inology, both past and present. The book is  well-re- 
searched and the documentation is on target. One might 


quibble about one or another thing having been left out 
or underemphasized, but on the whole neither the layman 
nor the professional can be dissatisfied with the width of 
coverage. Bear in mind, this is essentially a basic survey 
of criminology. Until recently, most of the work of crim- 
inologists has focused on the offender and therefore, cor- 
rections, is, as is suggested by the title, a major part of 
this book. 

(3) The book is commendably up-to-date and although 
it is the third edition of a book originally done more than 
a decade ago, the author has not rested on his oars. This 
is evident not only from the selection of topics and the 
way they are discussed but also from the references and 
bibliographic material used. Considering the amount of 
time it takes to bring a book to press, it is noteworthy 
that the book contains many references that are less 
than 2 years old. The author has done his homework and 
has kept a wet finger to the wind. Recognized are new 
fashions such as: concern with system delivery; labelling; 
the conflict perspective; overcriminalization; diversion; 
organizational change, etc. The newest fashions (e.g., 
microeconomic approaches and the humanist-ethical focus 
of critical criminology) are perhaps little reflected but in 
this day of exponential change, it is impossible to be ab- 
solutely current in any basic book. 

(4) The book is at an acceptable level of scholarship. 
Although, as a review of the field, the writing is largely 
descriptive and reportorial, it is well-supported by the 
author’s research. There is little analytical discourse on 
the part of the author but the seminal analyses of other 
prominent criminologists are objectively represented. It is 
not inappropriate, in a book such as this, for the author 
to play a Baedeker-Boswell role even though there is no 
rule prohibiting a textbook author from very substantially 
injecting his own angles and theories (as Paul Tappan 
did in Crime, Justice, and Correction). There is not too 
much in this book that one can identify as being original 
with the author but again such is not an essential fault. 
The selection and organization of material is, indeed, 
creative and there is “style” in the presentation. 

(5) The book is well-written and succinct. It is very 
easy to read and the ease is not accomplished by the 
author’s talking down to the reader. It is the organization 
of the book and the author’s ability to straight-forwardly 
— essences which make the ideas easily understand- 
able. 

Dr. Johnson, the author, is a professor of sociology at 
the Center for the Study of Crime, Delinquency and Cor- 
rection at Southern Illinois University. As a former pa- 
role officer and correctional administrator, his lens of 
scholarly examination is sharpened by practical experi- 
ence. He has a genuine feel for theoretical issues as they 
apply to criminal justice practice. He readily engages 
ideas of social reform and, to repeat, he is very much in 
touch with criminological developments. In writing a 
textbook which is reasonably sophisticated and easy to 
handle, he has done good service for the teaching of crim- 
inology. 


Florida State University. EUGENE H. CZAJKOSKI 


Disabilities, Rights, and Legal Problems 
of the Convicted Offender 


Legal Rights of the Convicted. By Hazel B. 
Kerper and Janeen Kerper. St. Paul: West Pub- 
lishing Company, 1974. Pp. 725. $10.00. 


This book is a basic text which deals with the legal 
rights of the offender after his conviction. It is a thorough 
examination of an expanding area of the law beginning 
with the process of conviction and concluding with a dis- 
cussion of the legal rights of parolees. The authors, a 
mother and daughter team, are both attorneys with ex- 
perience in the general field of criminal justice. One of the 
authors, Mrs. Hazel Kerper, has already written a suc- 
cessful text dealing with the entire administration of 
criminal justice, published in 1972. As a result Mrs. Ker- 
per and her daughter are qualified to produce such a book 
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on the legal rights of those convicted of a crime in our 
society. 

The text contains a great deal of valuable information. 
It is divided into 15 chapters, plus two appendices, one of 
which has excerpts from Federal laws, while the other 
includes a variety of model statutes and standards dealing 
with postconviction procedures. There is also a compre- 
hensive table of cases and an index. 

The first two chapters examine the process of conviction 
and its consequences. There is a discussion of the mean- 
ing of a conviction, its effect upon the offender, and a 
review of available criminal penalties and disabilities. 
What is most important, however, is an examination of 
those rights either lost or retained upon conviction. In 
this context civil disability statutes are discussed with 
regard to holding public office, disfranchisement, right 
to serve on a jury, right to be a witness, and the right to 
hold a position of trust. Other equally important rights 
affected by conviction and dealt with include occupational 
licensing, employment problems, right to be bonded, and 
right to workmen’s compensation and pension benefits. 

This is followed by a chapter three dealing with the 
adjudication of delinquency and its collateral conse- 
quences. The reviewer is not at all sure if this chapter is 
appropriate since the entire text refers to the legal prob- 
lems associated with the adult criminal defendant. The 
first part of this chapter deals with the typical juvenile 
system, beginning with a discussion of the philosophy of 
the juvenile court, and the adjudication and disposition 
process. Collateral consequences of delinquency are treated 
next in a superficial fashion. Information from a recent 
Texas juvenile code dealing with problems of confidenti- 
ality is offered along with a concluding discussion on 
stigmatization and loss of social status upon adjudication 
of delinquency. 

Chapters four and five are important as they look at 
the sentencing aspects of conviction. Good use is made of 
sentencing information from the Model Penal Code, Na- 
tional Advisory Commission on Criminal Justice Stand- 
ards and Goals, and American Bar Association Standards 
Relating to Sentencing Alternatives. There is also a dis- 
cussion of sentencing disparity, the process of commit- 
ment, and appellate review of sentences. 

Chapters six and seven treat both direct and collateral 
attacks upon the validity of a conviction. This is one of 
the areas of the text which is very technical in nature, and 
could be difficult to digest for a person who has no famili- 
arity with legal matters. The same can be said for chap- 
ters 10 and 11 which deal with State and Federal remedies 
for the enforcement of prisoners’ rights. Yet, they are 
well done, but are very procedural in nature and unappeal- 
ing to the instructor or reader who is a nonlawyer or 
who is unfamiliar with this type of material. 

Chapter eight deals with the legal rights of probation- 
ers, while chapters nine, 12, 13, and 14 treat the legal 
rights of prisoners and parolees. Aside from the informa- 
tion dealing with conviction at the beginning of the book, 
this part of the text is the strongest and most interesting. 
Probation is looked at in terms of its legal definition, its 
sentence, those eligible for it, and the criteria for granting 
it by the court. Other aspects of probation reviewed by 
the authors include the conditions of probation, as well as 
its revocation and termination. Chapter nine provides a 
neat overview of the historical aspects of the prisoners’ 
rights movement beginning with the development as well 
as the demise of the “Hands-Off Doctrine.” This is fol- 
lowed by a sound review of constitutional principles and 
amendments such as fourth, fifth, sixth, eighth, and 14th 
amendments important for an understanding of those 
guarantees applicable to the convicted offender. This pro- 
vides the framework for a discussion of a wide range of 
substantive rights of prisoners and parolees such as free- 
dom of religion, medical care, discipline and punishment, 
and the procedural aspects of parole through discharge. 

The final chapter of the text deals with ways in which 
the effect of a conviction may be minimized upon the of- 
fender. Space is devoted to such traditional procedures 
and methods as a pardon, automatic restoration of rights, 


expunction, sealing, and special measures to remove em- 
ployment restrictions. 

Overall, Legal Rights of the Convicted is a competent 
text and a valid addition to the literature in the field of 
corrections and prisoners’ rights. The book is somewhat 
technical, particularly in such areas as collateral attack 
and the discussion of legal remedies. It suffers from the 
limitation that its approach is strictly legal in nature. As 
a result it would be difficult for an instructor to adopt 
other than one familiar with the legal aspects of correc- 
tions. Furthermore, the book provides little or no informa- 
tion regarding the sociological problems associated with 
being a convicted offender. In all fairness, though, the 
authors never gave any indication that they intended to 
pursue such an area. However, the book would have been 
helped by a generally broader treatment of the subject. 

In conclusion, the Kerpers have written a good basic 
text on an area of the law which has seen and will con- 
tinue to see rapid change in the future. The book is well 
conceived, properly organized, and adequately researched. 
As a result, it deals with the latest cases and references 
and is legally sound. It provides a descriptive rather than 
analytic approach to the material and is a welcome addi- 
tion to the field. The book can be appropriately used as 
either an introductory or advanced text because of its 
straight forward presentation. It should be kept in mind, 
however, that this book is not a casebook, handbook of 
law, nor compendium of selections but rather a text for 
use in an undergraduate or graduate course dealing with 
the convicted offender. Because it is well organized and 
well written, it can also serve as an important reference to 
students, academicians and practitioners as well. Its es- 
sential value for this reviewer is that it brings to the 
forefront information and issues about the legal rights of 
the convicted offender which truly need our attention. 


Northeastern University JOSEPH J. SENNA 


The Supreme Court and Capital Punishment 


Cruel and Unusual: The Supreme Court and 
Capital Punishment. By Michael Meltsner. New 
York: Random Housg, Inc., 1973. Pp. 338. $8.95. 


One of the most significant events in the United States, 
was the abatement of capital punishment in the 1960’s to 
its abolition de facto, with the five to four U.S. Supreme 
Court ruling in June 29, 1972 (Furman v. Georgia). The 
per curiam, it is generally agreed, did not impose an ab- 
solute abolition or repeal of the death sentence, but in- 
dicated that states with capital punishment statutes had 
too much discretion in imposing the death sentence, 
thereby leading to irrational and arbitrary sentences, 
which were in violation of the eighth amendment pro- 
hibiting cruel and unusual punishment. 

For those who seek to understand “the nine year strug- 
gle of a small band of lawyers to abolish the death pen- 
alty,” this book commands your attention. The path of 
these lawyers in preventing the carrying out of any death 
sentence in any state lead to certain success when the 
last execution occurred on June 2, 1967. Luis Jose Monge 
was executed in the Colorado gas chamber, 3 years, 5 
months and 16 days after his sentence of death was pro- 
nounced. 

Thus, 5 years after the last execution, the Supreme 
Court handed down the Furman v. Georgia decision. In 
June 1972, some 631 persons were under sentence of death, 
with most of them obtaining commutation to life or new 
trials resulting in return to prison. And at the time of this 
review (August 1974), no person has been executed in the 
United States. However, some 28 states have adopted a 
mandatory death sentence, and preliminary figures show 
over 150 persons waiting death sentences. 

Often working for days without sleep, crisscrossing the 
country with petitions to save defendants faced with cer- 
tain execution, the lawyers working under the sponsorship 
of the NAACP Legal Defense and Education Fund, Inc., 
obtained considerable stature as they plodded through 
case after case either with a definitive victory or further 


a 
3 
« 


YOUR BOOKSHELF ON REVIEW 75 


delay. This was the period of the flowering of “The Great 
Society” and major civil rights efforts, especially in the 
southern regions of the country. 

Young lawyers saw their task as a new legal frontier 
fought almost under battlefield conditions. They saw the 
American people unable to utilize the death penalty with 
overall consistency, thereby creating irrational and ar- 
bitrary sentences. 

The initial strategy was to challenge the legal pro- 
cedures which made possible the death sentence. First, 
it was noted that individuals who had scruples against the 
death penalty were excluded from capital trials. Second, 
jurors both determined guilt and fixed the sentence in 
capital cases quite unlike other criminal trial procedures 
where the juror determined guilt and the judge imposed 
the sentence. Third, there were no generalized legal stand- 
ards or doctrines for making a decision with regard to 
using the death penalty. 

A fourth major stratagem was the race factor, generally 
perceived through the use of executions data appearing 
in the National Prisoner Statistics series published then 
by the Bureau of Prisons. Extensive research on the care 
of offenders and victims was accomplished by legal re- 
searchers. They provided some 22 variables which, when 
analyzed by criminologist Marvin Wolfgang, showed that 
“the disparity between the number of death sentences im- 
posed on Negroes with white victims and all other 
racial combinations of convicted defendants and victims 
was such that it could have occurred less than twice in 
one hundred times by chance” (p. 100). This finding was 
in response to a comprehensive study carried out in Ar- 
kansas in connection with the 1966 Federal district court 
hearings for the petitioner William L. Maxwell. 

Maxwell and many others set the ground for continued 
appeals at the state level as well as in the District Court, 
a U.S. Circuit Court of Appeals, and finally the Supreme 

ourt. 

The extensive case history type of presentation of the 
major capital cases argued all the way to the U.S. Su- 
preme Court and the sharing with the reader of many 
“behind the scene” developments provide a valuable in- 
sight into the American justice system. This book reveals 
the courage of the advocates against the death sentence, 
the willingness of judges to hear the arguments from both 
sides, and the tenacity for life of what began as a small 
handful of capital prisoners. But this situation, over a 
long period of time, created a paradox in the United 
States. Though jurors as well as judges were still sending 
individuals to the death chamber with only a slightly 
slackening pace, with no executions there was the un- 
thinkable pileup on the death rows across the country 
which may have been one of the most unpalatable situa- 
tions facing this country. 

This book is the prelude to another battle shaping up 
on the death penalty in this country. It tells the story of 
how the use of capital punishment under the old laws was 
terminated. But the new issue before us will be the man- 
datory capital laws, all of which will again be tested in 
the courts. It, too, will be a time for the testing of the 
legal profession, as well as those who find the death pen- 
alty repugnant to concepts of rehabilitation. But the ul- 
timate test will be for the American people who through 
referendum and their legislative representatives will de- 
termine the future of capital punishment. 


Washington, D.C. JAMES A. MCCAFFERTY 


Parole and Aftercare—An Empirical Evaluation 


Men Released From Prison. By Irvin Waller. 
Toronto: University of Toronto Press, 1974. Pp. 
267. $15.00. 


This book adds another significant dimension to the 
growing literature reporting objectively upon the post- 
institutional behavior of men released from prison. The 
study was conducted under the auspices of the Center of 
Criminology at the University of Toronto, Canada. Ca- 
nadian laws and parole and release procedures are dif- 


ferent in many respects from those in the United States. 
In spite of this, it must be emphasized that the funda- 
— problems involved are essentially the same every- 
where. 

The study sample was composed of 423 inmates who 
were released from Ontario penitentiaries in 1968. Two 
hundred ten of these men were released on parole and 213 
were released at the expiration of sentence. Of the 213 so 
released, 113 never applied for parole and 100 did apply 
but were refused by the parole board. 

Dr. Waller quite appropriately did not limit his analy- 
ses of these releasees to recidivism and confrontations 
with law enforcement authorities, but also attempted to 
make evaluative judgments of the levels of adjustment 
attained by former inmates in such areas as marital and 
family relationships, employment opportunities, work ex- 
perience, and other social behavior. 

The findings of the study from the standpoint of re- 
habilitation and social reintegration are probably no more 
nor less depressing than those resulting from somewhat 
similar studies in the United States. For the reader in the 
United States it is important to be aware that the study 
sample is made up of men sentenced to federal peniten- 
tiaries which in Canada receive convicted defendants with 
sentences of 2 years or more. Those with shorter sentences 
are sent to provincial reformatories. Men sentenced to the 
prisons of the United States Bureau of Prisons may have 
sentences of 1 year and a day up. Many State prisons in 
the United States receive felony cases with sentences as 
low as 6 months. Therefore, two cautions in making com- 
parisons with similar United States studies should be 
observed. First, the Canadian sample in this study is 
probably made up of more serious and more persistent 
cases. Second, neither this study nor most United States 
studies take into account the screening processes of the 
courts in selecting from the universe of convicted defend- 
ants those who are given prison sentences instead of 
other available alternatives, such as fines, probation, and 
local jail sentences. The higher failure rates of the Ca- 
nadian sample may be at least partially accounted for by 
the selective nature of the sample which is outside the 
control of the researcher. 

; Stated briefly, some of Dr. Waller’s findings are as fol- 
ows: 

(1) Within 6 months after release one out of every 
three men not on parole was rearrested and subsequently 
convicted of an indictable offense. . 

(2) Within a period of 2 years following release, two 
out of every three men not on parole were rearrested and 
convicted of an indictable offense. 

(3) Within the same period of 2 years, slightly less 
than one out of every two men released on parole were 
similarly rearrested and convicted or had their parole 
revoked. 

(4) The length of sentence bears no relationship to the 
probability of reconviction following release, whether on 
parole or not. 

(5) The threat of revocation of parole affects the be- 
havior of parolees only marginally. 

(6) Parole makes little difference to the actual employ- 
ability of the ex-prisoner. 

(7) Employment, family, and friends are among the 
most positive and important aspects of life on the outside 
for the ex-prisoner. 

Another crucial factor involved the use of alcohol. No 
mention was made of drug abuse amongst these men 
which may presumably be attributable to the fact that 
the use of narcotics is not as common in Ontario as in 
many jurisdictions in the United States. 

The conclusions reached by Dr. Waller cast doubt on the 
frequent claims that parole supervision results in reha- 
bilitative successes substantially in excess of those occur- 
ring amongst men released without any form of outside 
supervision. Dr. Waller does not conclude, however, that 
postinstitutional supervision should be abandoned, but 
rather that it may be failing to apply its resources to the 
real problems of men released from prison. 

The reading of this report is especially recommended, 
not only to researchers, but to administrators and policy- 
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makers in the correctional field. Chapter 11, “An Over- 
view of the Findings,” and chapter 12, “Understanding 
and Alternatives,” are especially suggested for this kind 
of reader. 

For researchers, the bulk of the text which first of all 
attempts to identify and define the problems and then de- 
scribes the methodology of obtaining and analyzing the 
data is especially detailed and handled in a scholarly and 
technically professional manner. Conversely, one might 
wonder about the usefulness of such detailed statistical 
analyses when one considers that many of the subgroups 
contain so few cases as to raise the question of the valid- 
ity of conclusions deduced from them. 

Finally, it may be said with some confidence that 
neither this study nor most others conducted during the 
past 20 years provides very much empirical evidence in 
support of the idea that either prison or parole is effective 
as measured in terms of corrective results. If, on the other 
hand, we choose rather to regard prisons and parole 
merely as a part of the total apparatus of criminal justice 
whose function it is to support our criminal laws and to 
maintain a reasonably acceptable level of public safety, 
we run the risk of reverting back to the mere warehousing 
of prisoners as society’s means of punishing and contain- 
ing nonconformists. It appears obvious to this writer that 
it is time for a whole new alignment of our thinking in 
the correctional field. It may well be that correctional 
leaders have raised false expectations with respect to 
their ability to intervene successfully and positively in 
criminal careers and that, as a consequence, correctional 
programs are being widely condemned as failures, because 
we have set unrealistic goals and have led the public to 
assume a state-of-the-correctional-art which does not yet 
exist. Perhaps we might better justify many of our “train- 
ing and treatment” programs on moral and humanitarian 
grounds rather than to delude ourselves and the public 
that we can cure a disease when we do not even know 
what disease we are treating. 


Sacramento, California RICHARD A. MCGEE 


For the Beginning Law Enforcement Student 


An Introduction to the Criminal Justice System 
and Process. By Alan Coffey, Edward Eldefonso, 
and Walter Hartinger. Englewood Cliffs, N.J.: 
Prentice-Hall, Inc., 1974. Pp. 344. $11.95. 


The authors, all members of a California county pro- 
bation department and part-time instructors at a com- 
munity college, have attempted to present a very basic 
introduction to the entire field of criminal justice in the 
United States. The book is divided into four parts, each 
of which contains three chapters. There are actually only 
288 pages of text, the remainder of the book consisting of 
a selected reading list, sections of the U.S. Constitution 
significant to police work and excerpts from U.S. Supreme 
Court decisions which the authors feel are particularly 
significant to police work. 

The intended academic use of the book is emphasized 
by concluding each chapter with a short summary, a list 
of questions and a selection of annotated references. 

Part 1, entitled “Crime, Justice and Society,” begins 
with a brief chapter introducing American criminal jus- 
tice in terms of system concepts, which is not a bad idea, 
just vastly oversimplified. The major portion of the sec- 
tion is comprised of a chapter called “The Policeman’s 
View of the Criminal Justice System.” There is nothing 
new to be found here, as most of the material seems to 
be paraphrased from other sources, particularly the doc- 
uments resulting from the President’s Commission on 
Law Enforcement and the Administration of Justice. The 
authors also have a disconcerting habit of quoting their 
own previous works to make their point. There is quite 
a good section on fragmentation in the system and 
another on the policeman as a symbol. 

The third chapter is an overall view of the role of the 
police, attempting to deal in a few pages with such diverse 


issues as police power, urbanization, jurisdiction, and even 
traffic control. 

Any reader who might still be harboring some doubt 
about the emphasis in this book, will certainly have that 
matter made clear by reading the titles for parts 2 and 3, 
both of which emphasize the “police role” in dealing with 
criminal behavior and the courts. The chapters included 
in this section of the book contain such diverse topics as 
crime causation, the scope of the criminal law, and the 
operation of the prosecution and defense. 

Beginning with a very brief introduction to criminal 
law, the authors take on the task of exploring the legal 
aspects of law enforcement and the judiciary process in 
about 38 pages, and surprisingly do a fairly neat job of it. 
Making such concepts as the elements of crime, exclusion- 
ary rule and probable cause understandable is not easy 
under the best of circumstances, but in this book, the 
authors have managed to condense and clarify the issues 
well enough so that the layman-student has at least some 
chance of absorbing the basic ideas. 

Writers of texts in criminology seem to feel that they 
are under some obligation to include in their works dis- 
cussions of crime causation theory. This book does not 
break with that tradition but might well have done so and 
utilized valuable space for other purposes. The material 
in this book adds nothing to the field and is so oversim- 
plified as to give the student no real appreciation of the 
issues involved. Likewise, the chapter on social problems 
has little to offer beyond perhaps presenting the reader 
with the notion that such things as alcoholism, drug use, 
sexual maladjustment, and mental illness do impinge on 
police work. 

Recognizing that volumes could be written on both the 
prosecution and the defense, Messrs. Coffey, Eldefonso, 
and Hartinger attempt a review, admittedly cursory, of 
each. One hopes the student, if he or she eventually be- 
comes a police person, would not depend too much on 
these chapters to present a picture of the real world which 
they will have to confront in attempting to obtain a convic- 
tion on someone they have apprehended. 

Part 4 covers in about 75 pages the entire spectrum of 
corrections from juvenile diversion to adult parole. It is 
not surprising, therefore, that the material is so super- 
ficial. There is the usual discussion of the historical de- 
velopment and philosophy of juvenile courts, a little about 
the operation of the juvenile court system and a brief 
description of probation services. There is a chapter on 
adult correctional institutions and one on community- 
based programs, but there must be dozens of publications 
which do the job better. There is simply an attempt to 
cram too much material in too small a space. 

This book seems to be written for a very select audi- 
ence—beginning students in a law enforcement program, 
probably at the junior college level. It might have some 
interest for the citizen who wants to know more, but not 
study in depth, the American criminal justice system. The 
authors have done a good job in condensing and placing 
in understandable form a very diverse and complicated 
series of topics, but this book will have little interest for 
the professional either in corrections or law enforcement. 


Oakiand, California WILLIAM P. ADAMS 


Profiles in Crime and Punishment 


Crime in Developing Countries: 4 Comparative 
Perspective. By Marshall B. Clinard and Daniel 


J. Abbott. New York: John Wiley & Sons, 1973. 
Pp. 319. 


The broad objectives of this comprehensive survey are 
to examine various critical factors which affect crime in 
developing nations. First, social change. Urbanization 
and industrialization encourage shifts in common values 
which veto conditions endorsed by traditions. Next, rates 
of increased crime. Extensive documents indicate that 


criminality is escalating. Third, trends. Both property 
and personal offenses mount as economic growth and 
structural changes occur. Fourth, public concern. Media 
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and public express consistent awareness of crime and its 
effects. And fifth, statistics. Officials cannot represent ac- 
curate amounts. Unreported crime remains a problem and 
records are imperfect. 

The indepth investigation of each topic, in respect to 
criminal behavior, is masterfully treated: nature of 
crimes; urbanization; problems of migration; social or- 
ganization and slums; poverty and differential opportuni- 
ties; differential associations; police and prisons; pre- 
vention and crime control. The methodology is meticulous, 
sources extensive and firsthand accounts innovative. Let 
me summarize the central themes. 

On the increase are armed robbery, corruption, vandal- 
ism, and embezzlement. Homicides and prostitution are on 
the decrease. As greater political stability develops, the 
arrests, imprisonment, and execution for political crimes 
may lessen. Most property crimes are in cities which con- 
tain a larger percent of young, unskilled, migrant males. 
An urban economy cannot absorb more than a slim 
amount into productive, meaningful work. Attendant to 
the urbanizing process are problems of personal identity, 
stress, and economic survival. Offenders are usually more 
isolated from the social mainstream, although to maintain 
rural ties does not appear to reduce criminal involvement. 
Initial contacts and associations seem to be major factors 
of behavioral choices. 

Two tentative conclusions concern the impact of slum 
social structure on crime: First, although urbanization 
and industrialization in less developed countries erode 
traditional authority and negate the usefulness of knowl- 
edge possessed by elders, those in the older group appear 
to play a vital role in determining the character of urban 
slum communities. Second, a higher average socioeconomic 
status does not necessarily increase the ability of members 
of a community to control behavior within its boundaries, 
nor does a fairly rapid change in population automatically 
destroy cohesiveness, (p. 165). 

The traditional emphasis has been that criminality will 
be reduced provided opportunities expand—educational 
and economic. The opposite reflects the experience in de- 
veloped nations. © 

One study indicates that absolute deprivation did not 
distinguish between offenders and nonoffenders. Propor- 
tions of unemployed or uneducated in both groups were 
similar. The differential opportunity theory stresses ac- 
cess to illegitimate means which, rather than blocked 
avenues of fulfillment, may represent the clue to under- 
standing criminality in less developed nations. In short: 
“The illegitimate opportunity structures for particular 
offenses in each class determine the form of deviance” (p. 
188). Delinquent groups possess a strong influence over 
criminal conduct. Gang behavior provides certain support 
for the negative, often destructive effects of urbanization 
on family structures. 

On police and prisons, several statements are most re- 
vealing and invite further investigation. In developing na- 
tions, the police are generally more socially removed from 
the public it serves. Manpower is concentrated in urban 
centers where its legitimacy is greater than in rural areas. 
The police can affect social regulation of people and rein- 
force those stabilizing forces which exist. Most prisons are 
custodial in purpose and are totally devoid of rehabilita- 
tive programs. No real system of parole exists; probation 
is rarely used and its supervision lax. Resources are highly 
limited and conditions are not always a result of deliber- 
ate neglect or inefficient methods. Seldom do institutions 
provide work for inmates. 

The authors conclude with several profound insights. 
For example: “The high crime rates of developed coun- 
tries are products of almost no long-term planning in the 
area of crime control. The situation in most countries has 
gradually become worse, and little in the past has been 
done to correct it, mainly because of inadequate knowledge 
of the cause of crime or of measures, other than punitive 
ones, to deal with it” (pp. 259-260). Criminal behavior in- 
volves learning norms exactly as noncriminal behavior, 
although the variables are group associations and the sub- 
cultures. One hope is that developing nations might fore- 


cast more adequately and plan for possible cures to prob- 
lems connected with migration and urbanization. 

The dilemma faced is that these nations must plan for 
future developments, and acknowledge that the price may 
be a serious increase in crime. Criminal policy should be 
included in overall plans. Criminal justice systems require 
reappraisal. More information is imperative on population 
trends. Responsibility for social changes must be managed 
by community leaders. 

This book is bold, scholarly, and hopeful. I recommend 
it strongly for students and citizens alike. 


Long Island University R. J. Novocrop 


Counselor-Client Relationships 


When Mother Is a Prefix: New Directions in 
Youth Correction. By Nelson Henry. New York: 
Behavioral Publications, Inc., 1972. Pp. 129. $7.95. 


When Mother Is a Prefix evolved from the author’s ex- 
perience as a counselor in juvenile detention homes in 
Ohio and New York. Mr. Henry, a doctoral candidate in 
clinical psychology at City College in New York, has spent 
the past 15 years working with disturbed children, juve- 
nile delinquents, and dependency neglect cases. The ex- 
periences have been primarily those of a “direct contact” 
counselor in diagnostic centers for youth. 

The book is in two parts. Part 1 discusses counseling 
with groups while part 2 is devoted to the counselor and 
the individual client. In part 1, the author describes the 
typical detention center layout and the normal daily ac- 
tivities carried out in the center. A counselor model is 
developed and the author’s proposal of the “relations 
method” is explained. Part 2 is devoted primarily to case 
studies which incorporate some of the ideals and modali- 
ties developed in part 1. 

The book is written for the first line counselor—the man 
who toils daily with the problems and personalities that 
are found in a detention setting. The author’s purpose is 
not to offer any easy solutions, psychological wizardry or 
innovative gimmicks in dealing with delinquents and dis- 
advantaged youth. Rather, he attempts to provide a more 
sensitive and pragmatic approach to the counselor-boy 
relationship. One gets the feeling that the author is highly 
critical of contemporary rehabilitation modalities, and 
proposes instead the basic one to one personal relationship 
that emphasizes close supervision and sincere interest in 
the client. 

With this basic guide in mind, Henry coined the term 
“Relations Method of Child Guidance.” The word “rela- 
tions” states Henry, is two-dimensional. First, it refers 
to what takes place between the counselor and the client; 
defines the quality of human interaction involving the 
counselor and the client as the object of the counselor’s 
attention. In the ideal sense, this interaction should have 
enough flexibility, mutual trust, and respect to promote 
the total growth of the youngster. It should encourage 
those aspects of the boy’s personality that had been for- 
merly squelched or gone unrecognized. The other aspect of 
“relations” concerns the typical emotional and social tone 
of the detention center. It explores the interaction between 
the youngsters, reviews for the reader basic human needs 
and discusses the entire range of potentialities for social 
transactions inherent in a situation of confinement. 

The author develops an allegory to further define his 
explanation of the “Relations Method.” His analogy con- 
sists of three levels at which the counselor might find his 
clients upon entrance into the center: the anarchy level 
(anomie) ; the control level (complete, precise, and force- 
ful organization): and the rehabilitative level (an orga- 
nized, productive, and cordial atmosphere). 

These levels are connected by a “relations” interchange, 
and travel from the anarchy stage to the rehabilitation 
stage is not possible without a stop at the control stage. 

The author believes it is impossible to transform the 
emotional tone of anarchy directly to the rehabilitative 
atmosphere without getting the individual’s attention 
through the control stage. Henry feels the unfortunate 
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thing about most detention homes is that the “relations 
conveyor” is forever stalled somewhere between anarchy 
and control, depending upon the strength of the counselor. 
He then outlines the various methods he has employed to 
move the client along the conveyor to the rehabilitation 
stage. The various topics include group control, con- 
sistency in the counselor’s behavior, counselor alertness 
(both in observation and listening to his client), knowing 
the boys and their backgrounds, and individual counseling 
sessions. In short, Mr. Henry is advocating the use of 
basic personnel management techniques and principles and 
plain common sense. 

The book is easily read and understood. The author’s 
concepts of the “Relations Method” and his use of analo- 
gies in selling his ideas are points well taken. His con- 
clusions, however, were not, and are not, new. The innova- 
tion is not so much in technique but in semantics. 
However, the importance of the book is not diminished. 
Henry is simply stating that there is no substitute for 
persistence, hard work and elementary one to one rela- 
tionships between counselors and clients. Too often coun- 
selors forget the fundamentals of people management and 
become bogged down with the administrative and innova- 
tive gimmicks to shortcut the route to rehabilitation. In 
stressing the fundamentals of relationships, which from 
time to time we tend to forget or ignore, Henry’s book can 
be of value to all persons engaged in working with youth- 
ful clients. 

Henry has made a conscious effort to eliminate clinical 
jargon to the extent that he has possibly oversimplified 
his material. Nonetheless, When Mother Is a Prefix should 
be recommended reading for the correctional worker. 


San Antonio, Texas Harvey H. WHITEHILL 


A Comprehensive Survey of the Drug Situation 


Drug Abuse: Psychology, Sociology, Pharma- 
cology. Edited bv Brent Q. Hafen. Provo, Utah: 
Brigham Young University Press, 1973. Pp. 610. 


This is a comprehensive study of drugs, their nature, 
the causes of their abuse, and their treatment problems. 
It is comprised of articles from a great variety of sources 
and has drawn on Federal agency material as well as 
articles from small independent journals. 

For anyone working in the field of drug abuse this book 
appears to be a valuable sourcebook except for informa- 
tion on latest developments in the treatment area. It is 
particularly helpful in its handling of the nature of the 
drugs themselves and this very readable section can be 
understood by laymen as well as professionals. 

The use of many separate articles leads, of course, to 
certain problems of repetitiveness and makes consecutive 
reading less interesting than it would be if the material 
had been edited. In addition, the articles vary greatly in 
style and value. Some are easy to understand while others 
are quite technical and really intended for those with some 
pharmacological background. 

Instead of concentrating on the drugs which have re- 
ceived special attention as drugs of abuse, considerable 
space is given to alcohol, tobacco, and caffeine, commonly 
regarded as socially permissible drugs for abuse. The arti- 
cle on traffic accidents is an example of this concern to 
place the more exotic drugs in perspective. In that article 
it is made clear that alcohol is a far greater hazard on 
our highways than any other drug or even than all other 
drugs put together. 

The section on prevention is perhaps the most valuable 
in the book. It has a strong, and I believe sound, article 
deploring the scare tactics which still are occasionally 
used by some naive, but well intentioned, parents, teachers, 
and community leaders who are concerned about some as- 
pect of the drug problem in their communities. In this 
same section there is an excellent article by Alton Dohner 
which stresses positive alternatives as an effective strat- 
egy of prevention. 

Finally, the section on treatment is perhaps the most 
disappointing. Even though this compilation was made in 


1973, the material seems quite dated. There is a descrip- 
tion of the work and the history of Synanon which may 
be up to date. However, the section on the therapeutic 
community clearly leaves out some of the most important 
recent developments. For example, everything that has 
been learned in the Phoenix House experiment has been 
omitted. Nothing is really said in the article on the thera- 
peutic community other than to describe once again the 
work of Synanon and the concept put forward by Dr. 
Efren Ramirez. Valuable as this work was, and seminal 
as it has proved to be in the development of other drug 
treatment programs, there certainly has been a prolifera- 
tion and sophistication of effort which deserves further 
comment. 

Despite this last negative word, the book is a valuable 
addition to any library which presumes to be comprehen- 
sive on the subject of drug abuse. 


Bedford Hills, New York STEPHEN CHINLUND 


Bringing Books to Prisoners 


Books Behind Bars. By Virgil Gulker. Metu- 
chen, N.J.: The Scarecrow Press, Inc., 1973. Pp. 
120. $5.00. 


In describing the frustrations and successes of estab- 
lishing a prison library at the Milan (Michigan) Federal 
Correctional Institution, the author brings the reader face 
to face with the situations and forces that often mitigate 
establishing effective libraries in correctional settings. 
Through narrative passages and analyses of problems en- 
countered, the author describes how adverse situations 
relative to finances, storage and display space, as well as 
book selection and censorship were overcome. He presents 
a convincing case for utilizing a paperback book collection 
and underscores it with his observation: “The book in 
the hip-pocket is a common sight, making paperbacks the 
most portable thing since switch-blades.” 

Books Behind Bars, a practical guide for implementing 
a basic library collection, provides the librarian with a 
list of more than 730 essential book titles. Especially 
valuable is the chapter describing book selection proce- 
dures based upon the concept that a prison library “must 
be an outgrowth of the particular needs, interests, and 
characteristics of the clientele served by that library.” 
While the author emphasizes that a library is not a reha- 
bilitative cure-all, he provides a poignant account of how 
a small library of paperback books becomes an oasis for 
the minds and spirits of the men living behind bars in a 
Federal prison. 

Persons in public or private school systems who are 
looking for a guide to reading materials for the potential 
dropout, underachiever, or a problem student can obtain 
valuable assistance from Books Behind Bars. This provoc- 
ative publication is a must for those persons who are re- 
sponsible for prison libraries. 


Plainfield, Indiana JOHN W. HIMMELHEBER 


Modern Law and Tribal Customs in Alaska 


Northern Eskimo Laws and Their Relationships 
to Contemporary Problems of ‘““Bush Justice.” By 
Arthur E. Hippler and Stephen Conn. Fairbanks: 
University of Alaska Institute of Social, Economic 
and Government Research, 1973. Pp. 68. $1.00. 


The interface of American civilized law with the primi- 
tive customs among the Inupik Eskimo between the Brooks 
Range and the Arctic Ocean has produced problems in de- 


veloping a common criminal —_ system in Alaska. The 
Eskimo ethical system developed from his attitude that 


one should never interfere into the life of another. Sanc- 
tions are based on noncoercive and conflict-avoiding ap- 
proaches and he does not want third parties intervening 
and settling conflicts. Eskimo justice is interpersonal and 
mild. It can be characterized as consensus justice. 

After the United States purchased Alaska and Ameri- 


om 
| 
| 


REPORTS RECEIVED 79 


can authority appeared in the form of the Coast Guard 
cutter, Bear, accommodation had to be made with the ad- 
versary justice of the new rulers. While the American 
leader might be a lawmaker, enforcer, or judge, the 
Eskimo leader is a conciliator who always stops short of 
intervention or even conflict-articulation. To provide a 
buffer between the native customs and outside authority 
and power, the village council appeared about 80 years 
ago. The village council became a substitute in the village 
for external authority. The consensus mode of conflict 
resolution still exists, however, and the Eskimo politely 
pleads guilty whenever he is accused of an offense, 
whether he did it or not, since it resolves the problem. 
They still keep American law out of their system as much 
as possible. 

Since Alaska became a State in 1959, the magistrate 
system has supplanted many village councils in terms of 
realistic authority. In general, Eskimo magistrates may 
have had four to six grades of schooling and they remain 
part of their culture. They often attempt to avoid their 
formal roles and this reinterpretation has resulted in the 
magistrates’ being neither an able court nor an adequate 
substitute for the village council. They hear cases arising 
from violations of ordinances passed by the council and 
can sentence defendants pleading guilty to misdemeanors. 
A United States magistrate is concerned with Federal 
law. In serious cases, an Alaska State Trooper flies into 
the village and takes the offender to Fairbanks for dis- 
position, an action referred to locally as a “blue ticket.” 
Some Eskimo adolescents who have heard about the civili- 
zation to the south have deliberately committed offenses 
to be “blue ticketed” out and then do not want to be re- 
turned home. The legal, social, and cultural problems aris- 
ing from this interface of American civilization and au- 
thority with the primitive customs of the northern 
Eskimo have become serious concerns in Alaska. 

The authors conclude that (1) plea bargaining is an 
extension of the adversary process that is conciliatory or 
compromise-seeking that fits the Eskimo culture better 
than the adversary system, (2) since the prosecutor and 
defense attorney are not present nor requested by many 
village councils or magistrates and because their roles are 
adversarial and conflict-producing, it is suggested that 
the village councils determine whether complaints could 
best be resolved informally or whether they should pro- 
ceed to trial, and (3) the village council should have an 
advisory role in sentencing and correctional procedures. 
Reaction of some persons associated with the Alaska 
criminal justice system to this book has been mixed in 
that some experience with the Navajo on reservations in 
Arizona and New Mexico with their advanced primitive 
organs of justice may have crept into the conclusions. 
Further, some authorities contend that the Eskimo wel- 
comes the white man’s outside protection that is available 
upon request by the village councils and the government’s 
welfare programs, both of which have improved the stand- 
ard of living for the Eskimo. 

This little book is a revealing portrayal of the meeting 
and accommodation of advanced civilized law and early 
primitive custom in the field of criminal justice. The ac- 
commodation of civilized adversary procedures with a 
prosecution and a defense with the primitive consensus 
approach to problem solving emerges as an interesting 
issue. For an exploration of the last American experience 
in blending primitive custom with civilized law, this re- 
viewer recommends Northern Eskimo Law Ways and 
Their Relationship to Contemporary Problems of “Bush 
Justice.” 


Florida State University VERNON Fox 


Reports Received 


Alcoholism Detection, Treatment and Rehabilitation 
Within the Criminal Justice System. Federal Bureau of 
Prisons, U.S. Department of Justice, Washington, D.C., 
1974. Pp. 145. A seminar on the problems of alcoholism 
within the criminal justice system held in October 1973 was 
jointly sponsored by the Bureau of Prisons, Law Enforce- 


ment Assistance Administration, and the National Insti- 
tute on Alcohol Abuse and Alcoholism. The proceedings 
of that seminar are published in this volume which con- 
tains the text of the seminar papers, abridged proceedings 
of the seminar, and a summary of the seminar conclusions. 


Anatomy of a Scam: A Case Study of a Planned Bank- 
ruptey by Organized Crime. Law Enforcement Assistance 
Administration, U.S. Department of Justice, Washington, 
D.C., 1973. Pp. 85. How organized crime infiltrates into 
legitimate business is the theme of this report. Dr. Edward 
J. DeFranco, who directed this project under an LEAA 
grant, provides a detailed analysis of the background of 
the -aaaiaied and a summary of the court and trial docu- 
ments. 


Children in Custody: A Report on the Juvenile Detention 
and Correctional Facility Census of 1971. Law Enforce- 
ment Assistance Administration, U.S. Department of Jus- 
tice, Washington, D.C., 1974. Pp. 69. This 1971 census of 
juvenile detention and correctional facilities is the first 
complete census of public facilities in the juvenile criminal 
justice system. It covers 722 facilities, about equally di- 
vided between State and local governments, and holding 
a population of 57,239 persons on June 30, 1971. 


Crime in the Nation’s Five Largest Cities. Law Enforce- 
ment Assistance Administration, U.S. Department of Jus- 
tice, Washington, D.C., April 1974. Advance Report. Pp. 
29. The highlights of the findings of surveys taken in 
Chicago, Detroit, Los Angeles, New York and Philadel- 
phia are reported in this publication. The National Crime 
Panel, which is described as a new instrument for measur- 
ing levels of crime both nationwide and in selected large 
cities, was conducted by the U.S. Bureau of the Census. 
Relying on scientific sampling procedures, it gauges the ex- 
tent to which individuals, households, and commercial 
establishments have been victimized by certain types of 
crime. 


Developing Jobs for Parolees. National Clearinghouse on 
Offender Employment Restrictions, 1705 DeSales Street, 
N.W., Washington, D.C. (n.d.). Pp. 8. The preparation of 
this pamphlet is part of a National Volunteer Parole Aide 
Program sponsored by the Law Enforcement Assistance 
Administration to stimulate volunteerism throughout the 
country and to assist in the removal of barriers to job op- 
portunities for ex-offenders. 


The Dissolution of the Training Schools in Massachu- 
setts. The Academy for Contemporary Problems, 1501 Neil 
Avenue, Columbus, Ohio. (n.d.). Pp. 24. As part of a 
larger comparative description and analysis of correctional 
change in several states, this report is an attempt to pro- 
vide a concise and up-to-date account of the Massachusetts 
Department of Youth Services. The author is Andrew 
Rutherford, a fellow in the Crime and Justice program at 
the Academy for Contemporary Problems. 


Jail Inspection and Standards Systems in Illinois and 
South Carolina: An Operational Profile Handbook. Com- 
mission on Correctional Facilities and Services, American 
Bar Association, 1705 DeSales Street, N.W., Washington, 
D.C., April 1974. Pp. 147. This publication is intended to 
offer information, perspective, and guidance on the in- 
gredients and problems to be dealt with in actual im- 
plementation of legislatively prescribed jail inspection and 
standard systems. The Handbook centers on profiles of 
two of the better organized and staffed programs for in- 
spection and enforcement of statewide standards for local 
jails in Illinois and South Carolina. 


Jail Inspection Report. Department of Social and Health 
Services, Olympia, Wash., 1973. Pp. 44. As required by 
State law, this report to the State legislature describes 
the status and conditions of jails and juvenile detention 
facilities throughout the State based on inspections made 
during the year 1973. While the State law requires in- 
spections and reports, the State has not revised its 1969 
jail standards and has no authority to enforce its recom- 
mendations. 

Legal Issues and Characteristics of Pretrial Interven- 
tion Programs. American Bar Association, Commission on 
Correctional Facilities and Services, 1705 DeSales Street, 


| 
oe 


80 FEDERAL PROBATION 


Washington, D.C., April 1974. Pp. 68. This monograph 
attempts to offer the lay person a legal perspective as to 
the scope, authorization, procedures, and constitutional 
issues of pretrial intervention programs. It is estimated 
that at least 25 major urban areas have active pretrial 
intervention programs served by full-time funded staffs, 
receiving full court and prosecutor cooperation, and pro- 
viding assistance to more than 10,000 diverted defendants 
annually. 


Legal Responsibility and Authority of Correctional Of- 
ficers. Resource Center on Correctional Law and Legal 
Services, American Bar Association, 1705 DeSales Street, 
N.W., Washington, D.C., January 1974. Pp. 43. Subtitled 
A Handbook on Courts, Judicial Decisions, and Constitu- 
tional Requirements, this publication is designed for the 
correctional line officer. Its purpose is to describe the basic 
rights of incarcerated criminal offenders and to serve as 
an introduction to the understanding of prisoners’ rights. 


Medical Remands in Magistrates’ Courts. Institute for 
the Study and Treatment of Delinquency, 8 Bourdon 
Street, London, England, March 1974. Pp. 31. This is the 
“vst of a series of studies of the medical aspects of the 
prison service which deals with the main features of the 
practice of remanding for medical-psychiatric reports in 
the Inner London courts and in all courts in a regional 
hospital area. 


Methadone Maintenance Program: An Evaluation. Cal- 
ifornia Department of Corrections, Research Division, 
Sacramento, Calif., 1973. Pp. 68. On the basis of what 
the evaluators call a quasi-experimental design of two 
before-after models, this report concludes that methadone 
was “an aid to the Department of Corrections in its man- 
agement and control of heroin addicts” and that program 
participants demonstrate “a willingness to conform to the 
rules and regulations of the program which are compatible 
with the normative perspectives of the general society.” 

Misuse of Psychiatry in the Criminal Courts: Compe- 
tency to Stand Trial. Group for the Advancement of Psy- 
chiatry, Inc., 419 Park Avenue South, New York, N.Y. Vol. 
VIII, Report No. 89, February 1974. Pp. 853-922. This 
document reports several findings in a major new study 
exposing a variety of abuses which attend the legal pro- 
cedures of competency to stand trial. Most persons judged 
to be mentally incompetent to stand trial for alleged 
crimes are treated more harshly and unfairly than those 
who are formally brought to trial for similar infractions 
of the law. 

National Survey of Court Organization. U.S. Department 
of Justice, Law Enforcement Assistance Administration, 
Washington, D.C., 1973. Pp. 255. The data compiled in 
this report were collected by the Bureau of the Census in 
late 1971 for the LEAA as a preliminary step to estab- 
lishing a national program of judicial statistics. The sur- 
vey documents the existing organization of courts in the 
50 States and the District of Columbia, including State 
and local courts, their major subdivisions, and location of 
court records and the number and types of court personnel. 

Prisoners’ Legal Rights: A Bibliography of Cases and 
Articles. (2nd Edition). Resource Center on Correctional 
Law and Legal Services, American Bar Association, 1705 
DeSales Street, N.W., Washington, D.C., 1974. Pp. 40. 
The first bibliography of cases and law review articles 
in the general area of correctional law was compiled by 
the Prison Law Reporter in October 1971. This second 
edition serves as a logical supplement to the Reporter and 
fills in the large chronological gap of pre-1971 develop- 
ments. 

Reaching Out With A New Breed of Worker. U.S. De- 
partment of Health, Education, and Welfare, Office of 
Youth Development, Washington, D.C., 1973. Pp. 27. This 
publication describes the concept of the National Center 
for Youth Outreach Workers in reaching out and contact- 
ing youth with problems—beyond the confines of an 
agency, set hours, and limited knowledge of the Individual 
youth. The Center was established in 1969 by the Na- 
tional Board of the Young Men’s Christian Association 


as a center where youth workers could be trained to meet 
the changing needs of youth in a realistic manner. 


Research on Violence. University of Cambridge, Insti- 
tute of Criminology, 7 West Road, Cambridge, England, 
1974. Bibliographical Series No. 6. Pp. 124. About 3,000 
items are included in this classified bibliography on crimi- 
nal violence, compiled in 1971, limited to references and 
publications in the English language and mostly drawn 
from work published between 1955 and 1970. The bibli- 
ography is prefaced by a short introduction on some sug- 
gestions for Research Into Criminal Violence written by 
D.J. West and P. Wiles. 


South Dakota Jails: Current Conditions and Proposed 
Directions. Governmental Research Bureau, University of 
South Dakota, Vermilion, §.D., 1971. Pp. 128. This study, 
funded by the State Planning and Advisory Commission 
on Crime, was made in response to a suggestion that one 
possible solution to the State’s jail problem was to estab- 
lish a system of regional jails. Following a comprehensive 
survey of the jail situation and a review of the literature 
on recent trends in correctional thinking, the report dis- 
cusses the feasibility of shifting the jail picture from what 
it is to what it should be. The report was prepared by 
Professor Donald C. Dahlin, associate professor of gov- 
ernment at the University of South Dakota. 

Why Crime Persists. Barry Rose Publishers, Little Lon- 
don, Chichester, Sussex, England, 1973. Pp. 37. In this 
small pamphlet, Dr. E. Anthony, former police surgeon, 
R.A.F. senior medical officer, magistrate, and scout mas- 
ter, and practicing physician for over 40 years, decries 
the failure of the court and correctional agencies to stop 
the increase in crime. Crime persists because control has 
given way to therapy and discipline to permissiveness, and 
the trend towards relying more on substitutes for im- 
prisonment. 

Women in Detention and Statewide Jail Standards. 
Commission on Correctional Facilities and Services, Amer- 
ican Bar Association, 1705 DeSales Street, N.W., Wash- 
ington, D.C., March 1974. Pp. 29. As the title suggests, this 
report summarizes the available limited national data on 
female jail populations, offers observations from individ- 
ual jail studies on the special situation of female defend- 
ants, and indicates the extent to which existing state jail 
standards make reference to or special provisions for fe- 
male residents. 


Books Received 


Alcohol Detoxification Programs: Treatment Instead of 
Jail. By Harvey H. Siegel. Springfield, Ill.: Charles C. 
Thomas, Publisher, 1973. Pp. 109. $8.75. 

Correctional Psychology. By Robert J. Wicks. San Fran- 
cisco: Canfield Press, 1974. Pp. 235. $5.95. 

Corrections in the Community: Alternatives to Im- 
prisonment. Edited by George G. Killinger and Paul F. 
Cromwell, Jr. St. Paul: West Publishing Company, 1974. 
Pp. 579. 

Criminal Justice and the Community. By Robert C. 
Trojanowicz and Samuel L. Dixon. Englewood Cliffs, N.J.: 
Prentice-Hall, Inc., 1974. Pp. 424. $10.50. 

The Criminologist: Crime and the Criminal. Edited by 
Charles E. Reasons. Pacific Palisades, Calif.: Goodyear 
Publishing Company, Inc., 1974. Pp. 413. $6.95 (paper). 

Deviant Behavior and Control Strategies. By Arthur 
Lewis Wood. Lexington, Mass.: Lexington Books, 1974. 
Pp. 209. $14.00. 

Freedom for Sale. By Paul B. Wice. Lexington, Mass.: 
Lexington Books, 1974. Pp. 212. $14.00. 

Individual Change Through Small Groups. Edited by 
Paul Glasser, Rosemary Sarri, and Robert Vinter. New 
York: The Free Press, 1974. Pp. 515. $7.95 (paper). 

Introduction to Correctional Science. By Louis P. 


Carney. New York: McGraw-Hill Book Company, 1974. 
Pp. 436. 
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The Juvenile Court in a Changing Society: Young Of- 
fenders in Israel. By David Reifen. Philadelphia: Univer- 
sity of Pennsylvania Press, Inc., 1973. Pp. 214. $10.00. 

The Law, the Supreme Court and the People’s Rights. 
By Ann Fagan Ginger. Woodbury, N.Y.: Barron’s Edu- 
cational Series, Inc., 1973. Pp. 697. $3.95 (paper). 

The Meaning of the Constitution. By Angela Roddey 
Holder. Woodbury, N.Y.: Barron’s Educational Series, 
Inc., 1974. Pp. 128. $2.25 (paper). 

The Police Community: Dimensions of an Occupational 
Subculture. Edited by Jack Goldsmith and Sharon S. 
Goldsmith. Pacific Palisades, Calif.: Palisades Publishers, 
1974. Pp. 288. $8.95. 

The Political Criminal: The Problem of Morality and 


It Has Come to 


Chief Justice Warren E. Burger, in a recent letter to 
Chesterfield Smith, president of the American Bar As- 
sociation, cited the following as evidences of “solid prog- 
ress” in improving justice in the United States during 
the past 5 years: (1) Creation of the Institute for Court 
Management, which has trained more than 280 specialists 
to assist judges in administering the affairs of State and 
Federal courts across the country. (2) Establishment of 
a grievance procedure in all Federal prisons to make it 
unlikely that there will ever again be a repetition of one 
trivial but time-consuming episode in which 10 Federal 
judges were called upon to decide the correctness of the 
confiscation of seven packs of cigarettes from a prisoner. 
(3) Creation of the National Center for State Courts with 
six regional offices and a national headquarters now under 
construction on the campus of the College of William and 
Mary in Williamsburg, Va. (4) The work of Senator 
Roman L. Hruska’s commission in tackling “long overdue 
needs of the Federal judicial system,” especially in the 
area of appellate court problems. (5) Creation of circuit 
executives who are now alleviating judges’ administrative 
burdens in nine of the 11 Federal circuits. (6) Increase 
of 79 percent in the number of Federal probation officers, 
stemming from a 1972 ABA resolution. 


Maurice Sigler, chairman of the U.S. Board of Parole; 
Wayne Patterson, director of corrections for the City and 
County of Denver; and Dr. and Mrs. E. Preston Sharp 
were recipients of the E. R. Cass Award, given at the 
104th Congress of Correction, which was held by the 
American Correctional Association in Houston, Texas, 
August 18 to 22. A former president of ACA, Dr. Sharp 
was its executive director from 1965 until September 1, 
1974. Mrs. Sharp served ACA as assistant to the treasurer 
for the same length of time. The Cass Award is presented 
for outstanding service in the field of corrections. 


The American Bar Association announced on July 30 
receipt of a $1 million grant from the Edna McConnell 
Clark Foundation for a “grassroots” program, involving 
State and local bar associations to study and improve cor- 
rectional systems. The ABA’s Commission on Correctional 
Facilities and Services in Washington, D.C., will admin- 
ister the award, serving as a funding agency for “reform- 
minded groups of lawyers in State and local bars who 
need monies to study and bring about change in their 
local or State correctional facilities, and the services these 
agencies provide.” The new program is called BASICS 
(Bar Association Support To Improve Correctional Serv- 
ices) and is headed by David J. Linden who has announced 
the first three recipients of BASICS subgrants: the Mary- 
land State Bar, the Washington State Bar Association, 
and the Bar Association of San Francisco. 


A new Federal Youth Center for male and female of- 


Crime. By Stephen Schafer. New York: The Free Press, 
1974, Pp. 179. $7.95. 


Positive Peer Culture. By Harry H. Vorrath and Larry 
K. Brendtro. Chicago: Aldine Publishing Company, 1974. 
Pp. 158. $7.50. 


Problem Drinking Among American Men. By Don 
Cahalan and Robin Room. New Brunswick, N.J.: Rutgers 
Center of Alcohol Studies, 1974. Pp. 269. $12.50. 


The Social World of Imprisoned Girls: A Comparative 
Study of Institutions for Juvenile Delinquents. By Rose 
Giallombardo. New York: John Wiley and Sons, Inc., 
1974. Pp. 317. $13.95. 


Types of Drug Abusers and Their Abuses. By John G. 
Culi and Richard E. Hardy. Springfield, Ill.: Charles C. 
Thomas, Publisher, 1974. Pp. 209. $8.75. 


Our Attention 


fenders between the ages of 18 and 25 was dedicated July 
19. Located 45 miles southeast of San Francisco in 
Pleasanton, Calif., the Center, which has no gun towers 


or cell blocks, will provide correctional programs for 250 
inmates. 


The National Council on Crime and Delinquency has 
formed a new advisory Council on Corrections, which in- 
cludes correctional administrators, practitioners, and fac- 
ulty members. Drawing on the professional capabilities, 
experience, and resources of its membership and that of 
NCCD, the advisory council “will study, recommend and 
seek to improve the administration of corrections, to more 
effectively disseminate existing knowledge regarding in- 
novative programs and practices and to enlist a broad 
section of the general public, government officials and cor- 
rectional professionals in solving problems in that area 
of the criminal justice system.” Milton Luger, director, 
New York State Division for Youth, was elected chairman 
and Kenneth Schoen, Minnesota commissioner of correc- 
tions, vice chairman. 


The U.S. Board of Parole announced in June its opening 
of five regional offices “to expedite parole actions and in- 
sure that decisions are considered in a manner that pro- 
vides greater fairness to the inmate and the public.” As 
part of the new program, prisoners will be told why pa- 
roles are denied and may appeal the decision to the full 
Board in Washington. Each office (Atlanta, Dallas, Kan- 
sas City, Philadelphia, and San Francisco) will be headed 
by a regional Board member, who will retain membership 
on the eight-member U.S. Board of Parole and will meet 
periodically with the entire Board. Three Board members 
will remain in Washington and function as a National 
Appellate Parole Board. 


William R. Sweeney, 63, who retired last December as 
assistant director for management affairs of the Admin- 
istrative Office of the United States Courts, died July 12 
of a heart attack at his home. He had held his AO position 
since September 1964. A native of Quaker Hill, Conn., 
and a graduate of Harvard College, Mr. Sweeney had a 
long and distinguished career in private industry as well 
as Government. 


George Torodash of New York City has been elected 
president of the New York State Parole Officers Associ- 
ation. 


The 1974 Annual Meeting of the American Society of 
Criminology will be held in Chicago, November 1 to 4, at 
the Sheraton Chicago Hotel and will have as its theme 
“Crime and the Moral Order.” Interested persons should 
contact Edith E. Flynn, Ph.D., Program Chairman, Center 
for Criminal Justice, Law School of Harvard University, 
Cambridge, Mass. 02138, or Professor Edward Troman- 
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hauser, Chicago State University Corrections Program, 
95th Street and King Drive, Chicago, Ill. 60628. 


The Fifth Annual Institute on Law, Psychiatry, and the 
Mentally Disordered Offender will be held November 12 to 
14 at the Southern Illinois University Student Center, 
Carbondale. For additional information write David L. 
Jewell, P.O. Box 31, Chester, Ill. 62233. 


New England Journal on Prison Law is a new journal 
designed to “provide a national forum for prisoners, 
prison officials, lawyers, judges, law students and others 
in which they may air their views on the legal problems 
which face prisons, prison officials, and prisoners.” For 
subscription information write to: New England Journal 
on Prison Law, 126 Newbury Street, Boston, Mass. 02116. 


The General Membership Meeting of the International 
Prisoners Aid Association will be held August 29 to 31, 
1975, in Toronto at the Royal York Hotel. It will convene 
immediately before the International Congress of the 
United Nations on the Prevention of Crime and the Treat- 
ment of Offenders which will be held September 1 to 15, 
1975, in Toronto, Canada. 


Thomas Carmichael, executive director of Community 
Information and Referral Services, Inc., Newark, N.J., 
and former public school teacher, received the Roscoe 
Pound Award for 1974 from the National Council on 
Crime and Delinquency in recognition of his outstanding 
efforts to assist Newark’s 1967 riot victims in locating 
health, welfare, employment and other resources. The 
award was presented June 25 at the 21st Annual National 
Institute on Crime and Delinquency, in Boston. 


Perry A. Rivkind has been appointed assistant admin- 
istrator, Office of Operations Support, Law Enforcement 
Assistance Administration. Formerly director of the Drug 
Enforcement Administration’s National Training Insti- 
tute, he will head LEAA’s administrative services, per- 
sonnel, training, records management, audio-visual, and 
television production divisions. 


John William Dailey, U.S. probation officer in Washing- 
ton, D.C., was shot in the hip and robbed on June 18 
shortly after visiting a probationer. He was admitted to 
D.C. General Hospital where he was listed in good con- 
dition. 

Mary E. Watts, senior supervisory clerk in the U.S. Pro- 
bation Office, District of Oregon, recently completed re- 
quirements at Portland State University for a B.S. degree 
in psychology. 


Steven M. Ward, director of the National Sheriffs’ In- 
stitute of the University of Southern California’s Center 
for the Administration of Justice, has accepted the added 
responsibilities of director of the Center’s Delinquency 
Control Institute. The announcement was made June 26 
by Center director Dr. Robert M. Carter. 


Serious crime in the United States increased 15 percent 
during the first 3 months of 1974, compared to a 1 per- 
cent decline for the first quarter a year ago, Attorney 
General William B. Saxbe reported July 15. For the first 
quarter of 1974, violent crime increased 4 percent, com- 
pared to a 6 percent rise in the same period of 1973. 


Michael C. Dixon, Ph.D., principal investigator, an- 
nounces that the Literature Review and Evaluation of 
Juvenile Delinquency Prevention Programs (Federal Re- 
port of the National Science Foundation) will be available 
in October 1974. For information write to: Institute on 
Youth and Social Development, George Peabody College, 
Box 60, Nashville, Tenn. 37203. 


F. Stuart Chapin, 86, University of Minnesota professor 
emeritus, died July 7. He retired from the University in 
1953 after more than 30 years on the faculty and had 
served as chairman of the sociology department and direc- 
tor of the School of Social Work. He was a former presi- 
dent of the American Sociological Society. 


The Nation’s first law prohibiting discrimination against 
ex-convicts in private employment has been enacted by the 


Hawaii legislature as an amendment to the State’s Fair 
Employment Practice Law, making it just as illegal for 
a company there to base personnel decisions on a person’s 
criminal record as on one’s race or sex. 


“The women in prison are the forgotten people,” argues 
Dr. Ruth Glick, director of a new study of women in cor- 
rections throughout the Nation. The 18-month study is 
being funded through a $293,025 grant awarded in July 
to the California Youth Authority by the Law Enforce- 
ment Assistance Administration. 


Violence Behind Bars, by Vernon Fox, Ph.D., originally 
published in New York in 1956, has recently been re- 
printed and republished by Greenwood Press, 51 River- 
side, Westport, Conn. 06880. The book is divided into two 
parts: (1) an analysis of prison riots over the past cen- 
tury and (2) a case study of the riot at the State Prison 
of Southern Michigan in 1952. “It is interesting,” observes 
Professor Fox, “that the major conclusions have held up 


over the years and have been subsequently corroborated 
in the literature.” 


Dave Harper, Jr., who was a participant in the Proba- 
tion Officer Case Aide Research Project in the U.S. Pro- 
bation Office in Chicago from 1968 to 1971 and then a 
probation officer assistant in that office, resigned July 31 
to accept a position as correctional parole counselor for 
the Illinois Department of Corrections, Adult Division in 
Chicago. In praising Harper’s achievements during his 
6-year affiliation with the office, Acting Chief Probation 
Officer William S. Pilcher said, “Our entire staff will 
truly miss Mr. Harper and he has received our highest 
recommendation in acquiring his new position.” 


Raifer E. Mainor, 24-year-old counselor at the California 
Youth Authority’s conservation camp at Oak Glen, re- 
cently received the honor of being biographed in the Inter- 
national Reference edition of Who’s Who in Poetry, pub- 
lished in Cambridge, England. 


The 1974 National Forum for Volunteers in Criminal 
Justice, sponsored by Volunteers in Probation-NCCD and 
the National Council on Crime and Delinquency, will be 
held October 28 to 30 at the Curtis Hixon Convention Hall 
in Tampa, Fla. Director of VIP-NCCD is Judge Keith J. 


Leenhouts, 200 Washington Square Plaza, Royal Oak, 
Mich. 48067. 


A 3-day workshop on “The Offender: Identification, 
Supervision, Resocialization” will be held October 25 to 
27 in the Colorado Springs area. Inquiries should be di- 
rected to Rocky Mountain Institute for Human Change 
and Study, 300 W. Fillmore, Colorado Springs, Colo. 80907. 


United Systems, an Indianapolis-based truck driver 
training school, and the Bureau of Rehabilitation Services 
of Washington, D.C., have established a new training pro- 
gram for rehabilitation of ex-offenders. Under terms of 
the agreement, which is part of the Federally sponsored 
Public Offenders Program, United Systems will provide 
classroom and behind-the-wheel training for about 100 
ex-offenders. The Anacostia Naval Air Station in Wash- 
ington, D.C., will be the training site for the pilot project. 


A program to expand correctional officers’ knowledge 
and understanding of cultural groups within the commu- 
nity was initiated in September, reports John R. Manson, 
commissioner of the Connecticut Department of Correc- 
tion. Designed to afford indepth understanding of minority 
group members and their particular cultures, the program 
will involve correctional officers working with community 
service agencies whose clients are from minority groups. 
Initially, attention will be directed to agencies in the 
great-r Hartford area which serve blacks and Spanish- 
speal..ng citizens. 


The Law Enforcement Assistance Administration, which 
has distributed $3.2 billion in Federal anticrime funds over 
the last 6 years, has launched a multimillion-dollar pro- 
gram to evaluate the effectiveness of Federally financed 
crime reduction projects. The National Institute of Law 
Enforcement and Criminal Justice—LEAA’s research cen- 
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ter—will plan and supervise the evaluation program. 
LEAA has also awarded a grant to the National Planning 
Association to evaluate the types of criminal justice train- 
ing most urgently needed and what should be offered to 
meet future manpower and educational requirements. The 
$3,173,228, 2-year contract is the largest competitive 
procurement award ever made by the agency. 


Alternatives to incarceration for first offenders is the 
goal of a new program now in the planning stages at the 
American Association of Community and Junior Colleges, 
One Dupont Circle, N.W., Washington, D.C. 20036. Fi- 
nanced by the U.S. Office of Education, the 6-month plan- 
ning phase is intended to give birth to an 18-month pilot 
program for convicted offenders at three or four urban 
community colleges. 


The Maryland Governor’s Commission on Law Enforce- 
ment and Administration of Justice, since the inception of 
its funding program in 1969, has provided over $28 million 
in funding assistance to State agencies and units of local 
government throughout Maryland for programs aimed at 
reducing crime and improving the criminal justice system. 


A task force of volunteers from New York City publish- 
ing houses, sponsored by the General Publishing Division 
of the Association of American Publishers, distributed 
more than 10,000 copies of books with a combined retail 
value of more than $130,000, donated from 134 publishing 
firms to eight correctional institutions in the New York 
City area, to the California Institution for Men at Chino, 
and to the U.S. Penitentiary at Leavenworth, Kans. The 
task force announced a gratifying response from prisoners 
and correction officials and scored the need for expansion 
of prison book and reading programs at local, State, and 
Federal levels throughout the Nation. 


Jerris Leonard, partner in the law firm of Leonard and 
Cohen in Washington, D.C., and former administrator of 
the Law Enforcement Assistance Administration, has ac- 
cepted the position as chairman, Board of Advisers, Lewis 
University Special Services Center. The Center currently 
operates over 210 programs in the United States, Canada, 
and Australia, primarily in correctional institutions. 


The legal status of the Nation’s prison population will 
be studied during the next 18 months by a joint committee 
of the American Bar Association’s Criminal Justice Sec- 
tion. It will be funded by a $75,000 grant from the Grant 
Foundation, Inc., New York City, and headed by Herbert 
S. Miller, acting director, Georgetown University Law 
Center Institute of Criminal Law and Procedure. 


Construction is now underway on a new $500,000 voca- 
tional education school inside the Kentucky State Peni- 
tentiary at Eddyville. According to Corrections Commis- 
sioner Charles J. Holmes, the new facility should be 
completed for occupancy by August 1, 1975, and will ac- 
commodate 100 men. 


Francis B. Looney, president of the International As- 
sociation of Chiefs of Police, has established a Committee 
on Youth and Juvenile Justice to improve relationships 
between the police and the Nation’s youth-serving agen- 
cies. Colonel Wilson E. Speir, director of the Texas De- 
partment of Public Safety, has been appointed chairman 
of the Committee. 


Serious crime in the United States, as measured by the 
Crime Index offenses, increased 6 percent in 1973. During 
that year 59 cities over 100,000 population reported actual 
decreases in serious crime, compared to 114 cities in 1972. 
The national crime information is contained in the FBI’s 
annual Uniform Crime Reports which was released Sep- 
tember 6 by FBI Director Clarence M. Kelley. The 1973 
increase followed a 4 percent decrease in 1972. 
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The National Symposium on Methods, Procedures and 
Techniques for Crime Analysis, Prevention and Planning, 
sponsored by the Extension Division and Administration 
of Justice programs of the University of Missouri-St. 
Louis, was scheduled for October 10 to 12 at the Chase 
Park Plaza Hotel, St. Louis, Mo. Among the agenda items 
are: Critique of Present Uniform Crime Reporting Sys- 
tem, Design of an Information System, Development of 
New Models, and Standardization. 


The size of criminal court pools can be reduced by 20 
to 25 percent yet still provide adequate numbers of jurors 
for trials, according to a Law Enforcement Assistance 
Administration study of jury operations. Savings of as 
much as $50 million annually can be achieved by elimi- 
nating the overcalling of jurors and other inefficiencies, 
observes LEAA Administrator Donald E. Santarelli in 
the July issue of the LEAA Newsletter. “Equally impor- 
tant, more efficient court operations can make jury service 
—— attractive and meaningful to those who serve,” he 
said. 

Nine outstanding criminal justice researchers will con- 
duct independent research projects at the National Insti- 
tute of Law Enforcement and Criminal Justice this year 
under an expanded Visiting Fellowship Program an- 
nounced in July by Institute Director Gerald M. Caplan. 
The fellows will work on projects of their own design 
during their 3- to 15-month assignments at the Institute, 
which is the research center of the Law Enforcement As- 
sistance Administration. Those participating in the pro- 
gram are: Stuart N. Adams, a corrections expert who has 
worked for the California Youth Authority, the Los 
Angeles County Probation Department, and the D.C. De- 
partment of Corrections; John P. J. Dussich, corrections 
planner in the Florida Bureau of Criminal Justice Plan- 
ning and Assistance; Robert Gillespie, professor of eco- 
nomics at the University of Illinois; Anthony L. Guenther, 
associate professor of sociology at the College of William 
and Mary; Michael Kelly, professor at the University of 
Maryland Law School; Peter K. Manning, associate pro- 
fessor of sociology and psychiatry at Michigan State Uni- 
versity; John Joseph Murphy, professor at the University 
of Cincinnati Law School; Stuart S. Nagel, professor of 
political science at the University of Illinois; and Wesley 
Skogan, assistant professor of political science at North- 
western University. The Visiting Fellowship Program will 
be continued and expanded next year when 15 to 20 new 
fellows are expected to participate. For further informa- 
tion on the program, contact the National Institute of Law 
Enforcement and Criminal Justice, Law Enforcement As- 
sistance Administration, U.S. Department of Justice, 
Washington, D.C. 20530. 


Walter E. Hoffman, U.S. district judge for the Eastern 
District of Virginia since 1954, has been elected director 
of the Federal Judicial Center by the Center’s Board. A 
member of the Judicial Conference of the United States 
from 1964 to 1970, he was a member and chairman of the 
Conference’s Committee on the Administration of the 
Probation System from 1963 to 1971. Judge Hoffman takes 
office in October after FJC’s present director, Alfred P. 
Murrah, returns to duty as a U.S. circuit judge for the 
10th Circuit. 


Wayne L. Keyser, 60, chief probation officer for the U.S. 
District Court in Chicago, IIl., died September 13 after 
several months’ illness. A graduate of St. Ambrose College 
with a master’s degree in social work from Loyola Uni- 
versity, he entered the Federal Probation System in 1940 
and was appointed chief in 1973. He was the recipient of 
the 1972 Richard F. Doyle Award which is presented an- 
nually by the Federal Probation Officers Association. 
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A WorRD ABOUT OUR PRINTERS 


UR READERS will be interested to know that the FEDERAL PROBATION Quarterly is 

printed at the United States Penitentiary, Marion, Illinois, in the plant conducted by 
the Federal Prison Industries, Inc., a Government corporation operating all industries 
in the federal penal system. Approximately 98 percent of the inmates assigned to the 
printing shop have had no prior experience whatsoever in printshop activities. The plant 
lends itself admirably to the rehabilitative program of the institution as a means of 
productive labor, occupation of time, and the development of printing skills. Many of 
the inmates carry over their newly acquired skills to their respective communities and 
become permanently established in commercial printing as linotypists, platemakers, 
offset and relief pressmen, and bookbinders. Superintendent of the printshop is 
John E. Scrivner. 
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